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commissioned the audior. and edited the paper for style. NOLPEr 
selected the topic for the paper and published it as part' of a mono- 
graph series. " 

Student vandalism, misconduct, and i)rotest in ?>Thools have 'been 
increasing at alainiing nites in recent years. In response "to student 
conduct diat violates laws or scliool policies, "sclmol officials^ often 
seek to punish die offending students by suspending -or expelling 
tliem from school. Mr. Phay examines the (school's authority^ to sus- 
pend of expel a student, weighing such authority against the .student's 
constitutional and statutory rights. . . ^ 

^Mr.^Pliay is professor of public law and government at the Institute 
of Government of the University of North Carolina at Chapel Hi^U' 
He received Ids bachelor's degree widi honors Jrom the University of 
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and Expulsion of Piiblir School Student's, a mondjB^rapb published In* 
NOLPE in M 97 1. He serves as Iggafconsuftant for the North Carolina 
Scliopl Boards^ Association. 

Philip K. Piele, Director Marion A. McGhehey 
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THE LAW OK V 
SUSPENSION AND EXPULSION: 

/ Aii Examination of the 
j Substantive Issues in * 
Controlling Studem Conduc^^ 



■ by ' 
Robert E.Phay - 



Introduction ^ 

One of the most difficult h\d persistent moblems facing school 
boards and school administrators today is ho^to deal with student 
conduct that is considered unacceptable in tneVihool. Student pro- 
test and serious misconduct are frequent in the public schoofs. A 
survey of the. nation's 29,000 public and nonpublic high schools by 
the House Subcommittee on General Education in 1969 reported, that 
18 percent had had a serious student protest.^ Serious protect was 
defined as student activity involving use of strikes, boycot^ts, sit-ins, 
or riots, . 

This percentage did not decline in the years thatr immediately fol- 
lowed, nor did the violence, which has increased at an/alarmiog rate. 
In April 1975, the Senate Subcommittee to Investigate Juvenile De- 
linquency reported that between 1970 and 1973, homicides in the 
schools increased by 18.5 percent; rapes and attempted rapes by 40.1 
percent; robberies by 36.7 percent; assaults on students by 85.3 per- 
cent; assaults on teachers by 77.4 percent; and drug and alcohol 
offenses by 37.5 percent.- 

The subcommittee's report states': "Simply put, the trend in school 
violence over the last decade in America has been, and continues to 

, 1. The National Association of Secondary School Principals reported in 1969 
tliat 59 percent of 1,000 high schools studied had experieti'ced some kind of student 
protest or activism. , | * 

2. Birch Bayh, Or-R Nation's Scmoous+A Rfport Ord: "A" in School Violence 
WD Vandalism, Prfi.iminarv Rkport ofPimf. Si bcommmtke to Invf^sticate Juvenile 
Dflinql'Encv. Basfi^on IvvKSTir.ATioNS, L97l-I97r). 4 (Washiiipton, D.C.: 94th Con- 
gress, 1st Session. Committee ptint for ust- of the Committee on the Judiciary, 1975) . 
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be, al:nniin^l\ and di aniatic alU upward. '? Tlic subcoiiiniittcc cliinr- 
man, StMiatoi liiuli \\\\\U ol Indiana, cinpliasi/cs the scrionsncss of 
tiie ])i'()blcni when he notes that "[t.]he Iblgei ol violence confront- 
ing aur schools reads like a (asiially list honi a war /one or a vice 
squall annnai rep()rt."*. ' . . 

In additicni to the luiniait costal lie propeVty cost is high. 'T'he report, 
states that the cost c^t vandalism "ecjiials the toti.rl anioinit expended 
on textbooks tinoiighoiit the (Onntry in 1972.' ^ . 

The concern generated by inireasei:! vjolelue alsc^ has not de(;linecl. 
The vSixth Annnai. (197-1) Crallup Poll, ol jrnblic Attitndes toward' 
Edncatron reported that. the public' considered lack of discipline in- 
the St hook to be the primary school probtan (for the fifth time in 
six years). 'PwcKhirds ol those interviewecr believed - schools are *'a 
breeding gromul" lor c riine»and violence. Most^ recently, the United 
States^upreine (ionrt, hyCims I'. J.ofjf^z,*' notccl the si/e of tj|ie pmUlem: 
is c0mnu)n knowledge thak yiainlaining order and reasonable 
(decorum in school buildings and classrooi'ns is a "ihajor educational 
problem, and one whic h has inrreasecl* in recent months."'^ ^ 



net have Irecjubntly resulted in' the^ 
dent. 'I'his monograph will examine 
c)r expel a stiuleilt, with the purpose 
ction is' jxrrnwssiblc and when it is 
a student's coi'istitu^ional, and sonie- 
r)(^iual ifssues that arise wl\en the 
udentjne not included but perhaps 
ograph. / 

isively analy/e the causes of student 
unrest, but some mulerstanding atld ap[)reciatK)n o| why students rebel 
and protest are esiential to a coilstriic tive ;q)j)ro;ich to the problem. 
.Such understanding is [)robably niore im[)ortant tcV good judgment in 
applying the law than mer?" knowlledge of the sclipOl's authority and 
,the're(|uirements ctF the law. ^1 i 

The causes of mnest in IVigh scllools are many. Dissent has focused 
on a widc^^Ti^jetv oi* concerns that (|ili(*t liom st hooj to sclux)l, A Ne\\(^ 



Student ])rotest and miscond 
suspension or expulsion C)f a six 
the school's atitliority to suspend 
of detennining when such an : 
piohibited because it inlringes oi. 
time^^statutory, jights. The pr 
school has decided t\) remove a s 
will be the sid)ject o^a futirre moi 
This mc)nograph^ will not exte 



Jersey school board report listed tliirty-s(,*ven issues 



in protest, ranging. lion) those o\e|f which the school has little or no 



control—siuli as the e\ents in Soutfeast Asia, the ( 



that have resulted 



lA, and the reces- 



b>rii 10.' mi, ai 17. col. 1. 



I. News ai)(i c)l)s(M\(i (Raleigh. N'.O.J, 

.'i. Ba\!i, supra note 2, ai (5. 
[ M5. 119 I'.S. 'Ay} fl97:)). 

7. .Mthough sii!\eys of school iiiiscoiiduet ^^)ntiiui('*to !e[>ov^':i;in increase in Gritnc, 
it is iny opinioi) th.il major diiiu' in ihCySchoois, at least in th 
slates, has declined in the last thiec; to t()ui \eais. See R 

'Misconduct C/xb's: An Tssmlial Ingredient itXlicducing ati^i Conlroiiing Student 
.\tisc()nduct, () Sc hool t aw^Bi ll, (Oct. 1975) 
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sion—to those th«it ai:e l)asiially scliool niatters^sucli a;* dress and hair 
regulations, smoking rules, and c urritUlCim.^ 

A 1969 report by the United States Ottice ot Education Usted the 
following major issues with whiclj students are typically concer^ied: 
(1) dehumanization ot institutional lite; (2) inequities in soci^y; (3) . 
educational irrelevancies; and racial and cultural discrimination.^^ 
I kese Concerns have produced a discontent that a single spark can ig- 
*nite. Incidents that have iurnished such a spark were tbund tO fall into 
five general categories: (1) racial contlicts, (2) political protests, (3) 
resentment of dress regulations, (4), objections to distiplinary actions, 
and (5) educational policy issues. These issues continue to be the 
primary ones tha^ concern students today, and these reports indicate . 
that some delinquency is created by the school. Greater resti;ictions, 
particularly when they are viewed as unfair, often produce greater stu- 
dent reactions, iind when the stress level is .raised in school, so is the 
misconduct. I 

The causes ot school unrest listed above only reflect the concerns 4n ' 
society at large; the increase in crime in scjliools merely mirrors the 
increase iq crime everywhere.^^ The problem, however, is that parents 
want schools to be as they remember them 30 years ago, when schools 
indeed were more disciplined a^id structured and had an authority that 
no longer exists- For schools to impose the discipline they once did, 
however, simply is not possible^ One .Reason is ^ that they no Ipnger ' 
have the degree of legal authority they once had. The almost total 
in loco parentis role the school enjoyed in years gone by, when it had 
almost tbe same aut|>prity over the pupil while he was. at school as the 
parent had over hirii at. home, is gone. Over time, the in loco parentis 
doctrine was substii/itially modified, particularly as apphed to second- 
ary school* pupils, and th^ courts became more willing to examine 
school actions i\t\d to overturn those found arbitrary or unreasonable. 
Another reason why the' discipline and structure found in schools 30 
years ago ;ixe not possible today is that the former level of discipline is 
not tod^y found or imposed in. the home and in other places of our 
society. The discipline in the public schools of 30 years ago— schools 
that were basically white and middle-class or black or ethnically* identi c 
fiablc— was reinfdrced by the discipline standard set at home. Conse- 
quently, schools, which had .a homogeneous student body, mirrored J> 
home standards. In many resj)ects, st^ippls do that today, but they now 
are pluralistic, containing all classes , and races of people. Thus it 
seems to me that studeaus today cannot l)e expected to modify their * 
behavior in school substantially, at least not for loDg periods of time, 
when the restraints placed on the student in school are not found out- 
side the school. The student who has substantially modified his be- 

•8. N. J. FFDFRvno.N OF DrsiRicr Hoards of Koijcaiion, Siudf.m AcitvisM and 

lNVOL\F\tFM IN I HF EDI'CA I ION pROfrRAM 1 M)70).' ' ' M ^ 

9. l'.S. Ofmo of Edi cmion, Rfi»ort of SritcoMMrrrKE ^$^Easin(. f fnsions is 
Education dWJ). , 
10. ^cr VVi^ Cnm<- UW, 105 Time, June 30, 1075. at 10-24. 



havior to adcpt.thU' s( hool standuKls when he eiitcrs the school door 
will \v\c\i to his usual lu'h.nioi when Uv iiiuls hiuiseU uusupcrvised. 

1 also note tliat most of the iiuidents of unrest in high sc hools occur 
suddenh and s])oiit;meously and are touched off, h)r example, hy the 
election ol cheerleaders all of one race, the search of a student, or a 
fight between two students. Most college disordefs, on the other hand, 
tend to be planned, strucrured, and deliberate acts of protest. The 
spontaneous natuie c)K the high 'school disruption .makes responsible 
action more dillicult for the teac her, principal, , superintendent, and 
school board because they nuist react iunnecliately to keep the inciclent 
from reaching crisis pro'pcTrtions. Siicli situations require delicate 
jtulgment. 

Whatever the cause or precipitating act, the disruptive conduct often • 
results in suspension or expulsion of a student. Removing a stucient 
from school is a serious ac tion by the school. (It can, however, be used 
in a lionpunitive context.,, for example, to reduce tensions or to pro- 
vide more tinie than i-s immediately available to deal with a problem.) 
Because ol its seriousness, only sejclom dm it be justified when the re- 
nu)val is long-term. One justiliable occasion is whe1i a student's con- 
tinued presence on the scliool grounds endangers the school's proper 
functioning or the salety or welhbeing of himself or other members of 
the, school community. .Vnother occasion arises when tlie suspension 
offers the onlv elfective way of both communicating to the student that 
his conduct was unacceptable arjcl-emphasi/ing to his parents that they 
must accept a greater responsibility in helping the student meet school 
standards ol acceptable conduct; this situation is the' l^sual leason 
for imposing short-term suspensions. When either of these situations- 
exists, the .student should be lemoved from the school. When neither 
exists, other ways of dealing with the problem should be sought: 

Separating a stucient frc)m school is a poor method of discipline. 
Suicleats*who misbehave usually have academic difficulties, and re- 
moving them Irom school almost inevitably adds to these problems. 
Frequently, suspension or expulsion is precisely w:hat a delinquent stu- 
dent wauts\ Also, as the school breaks contact with a student and 
loses its opportunity to wc/tk with him to eliminate his antisocial be- 
havior, he may contine his misconduct in a way mote dangerous to 
himself ami others than the behavior for which he was expelled. 

riuis school ex|^Ision should be avoided if-* [)OSsible. This does 
not mean, however, that a 4lisruptive child should be retained in the 
classroom or that impro[)er conduct should be .ignored. When the 
c lassroom is not an appropriate place for a [)roblem child, other pro- 
visions should l)e made lor him il possible. For. example, he might be 
put into a special group where 'closer supervision and greater indivi- 
(hial attention are available. Cojicerned adults and appropriate com- 
munity facilities like family service agencies, mental health clinics, or 
the public health service niight- be asked to work with the problem 
stucient. It is important to note, however, that these alternatives 
to removing the student are expensive. 

4 ^ . 
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' 1 abo note that some dulclrcn disrupt ( lasses because tlie\ feel alien- 
ated or inadequate, I'or these (hii(hen, the school slio'uki try to oiler 
learning in a wav that buik\s sell^eonfidence rather than destroys seh- 
rcspect. Classroom instruction should have uieaijing and relevance to 
the child's situation. If it does, an important preventive action has 
been taken that should reduce tht; need to use suspension or expulsion 
as a disciplinary device. To accomplish this 'difficult goal, the school 
may need to make adjustments in the ci'nriculum to provide a more 
productive experience for him. These actipns alsoicost money. 

AnHORITY OF THF ScMOOl BoARl) AM) AdMIMS^IK.VTION ^ 
TO SCSPEM) OR tXI'Fl. S'n DF.NTS ^ 

Until recently, the sdiocil l)Oar(l and its eii>ployees occupied a saac- 
tified position with respect to judicial review; their decisions to sus- 
pend or expel were seldc^in cjuestioned by the courts. To be siire, the 
courts in some cases ovei turned a school ac tion or rule. In .1902; Ibi 
e>rample; a teacher in Missouri was found liable lor severely flogging 
a cliiid,'''^ and in 1885, a Wisconsin court held unreasonable a school 
rule that recjuired children to bring a piece of firewood into the ^hool* 
^whenever they passed the woodpile.^- ' ^ ^ 

Most challenges to school operations, however, have hac| a cold re- 
ception by the courts. Fcxj example, in 1890, a Missouri iVigh school 
student was expelled for "general bad conduct." No specific reason was 
given for the expulsion, imd none wa^'recjuired by the court, which 
wavreluctant to substitute its judgment for that of the school board.^-^ 
In an Illinois case in 191:^ student was expelled lor allegedly viola- 
ting, a rule forbidcling' mend)ership in a fraternity.^ Although the 
student denied i)elonging to a fraternity, his recpiest lor a hearing was 
refu>ed; tlie court said that under no cfrc umstances^-except when 
frliud, corruption, oppression, or gross injustice is palpably shown- 
is a court of law authorized to review the clecision ol a board of educa- 
tion and to substitute its judgment lor die board's.** 

Underlying the courts' reluctance to review school decisions is the? 
legal concept in. loco parentis. According to this doctrine, the school 

11. IIa>tia(t s. (.liKKshN. IH Mo. App ji. 07 SA\ . OO', ( I9()'J), 
t>PJ. Mate r\ tri Wowv \. lUurd of Kilm\. iiS Wis. 'J:U. NAV. iO'J (IHH')). 

\:\. St.itr rv hL Crain \. llamillou. I'J \pp. 'Jl ilHOO). Riirullv a. fcdcial 

(hsiiiit touit ^aM" \Uv sainc travm. s.wiu^ tli.it stliool a«lniijiisti ators ratlicr than 
Ihv (ourls sIhmiUI jiul^'r wlutliri a irKiilaliyji pioliihitiii^ niustaihes and beards 
irasonahkv Strvcjisoti v. Wlurlrr C,l\ Bd. of Kdiu . I Supp. 07 (S.l). (.a. 10()9), 
uff'^l, VJH\ F.'Jd r)tli Cii. 11»70), 

M. Smith V. Boaid of Kdnc, IHli Hi. App :U'J dOLS). \ im-ii! rninessfc decision 
that upheld a school rrKulatiou a^'aiiisi lonj; hair is ih ai'nml: "riilcss the re^ni- 
lalioii was aihitiaiv, uifUKJous. niiu asoiiahle. oi discriininatoiv, it iiuist stand. 
(.(Hills pifSinne the validitv ol uKulations adopted i>\ puhlit hodies acthiR within 
Ihcir inithoricv upon an adupiaie shouim; ol leasouahle neressitv for the rcRula 
r?t)ns. * BrownkM \. Uiadlev c:ii\ Ud.. :M I I- Supp, (K.I). Fenn. 1070). 
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stands in phur ul [hO paicm -lo llie ( hiUl uiuler its jurisdic lion; 
it ihus lias almost ihc smhc MUthoritv t)ver tlic pupil while he is" at 
school as the [)arent has ()vt;r him at hoiiic.^'* t>ourts were reluctaiu to 
question school actions with respect to the child except in**'e\nre!ne 
cases' su(h as those involving serious, bodily injury or malicious (lis- 
(i|>line, as in the Missouri and Wisconsin cises just noted. 

The assumption that^ school regulations are [)ro[)erly adcipted and 
lawfuliv and reasonably irnj)lenientecl is obviously not always valid. As 
tiie importance ol education increased in our society, courts began to 
consider (education a right that could not he denied without proper 
iVason and unless proper procedures w^e followed. Over' time, the 
in loco |)arentis doctrine was substantially modified, particularly as 
applied to secondary sc liool [)U|)ils, and the courts became more willing 
to esaniine school actions and to overturn those found arbit^^rary 
umeasonable,^*{ 

The in;un assault against school' limitations on student conduct has 
come from the application of the clue [)rocpss clause of the^Fourtreenth 
Amendment. Not many vears ago, courts considered due process stan- 
dards inapplicable to school action.^' Today, courts a|)ply these stan-, 
dards to school actions and procedures without hositaiion.^** For the 
|)ast sevVial vears, courts not only have limited tjie types of controls 
that a .sch()ol>\stem niav exercise over a student bin also have defined 
inininunn standards and procedures that a sc»hc)ol Anust observe in dis- 
ci|)lining st»idents if it wishes to avoid c ons^t^tio^ifd infringemert^t.^*^ 

lot a histon oi tUr -in U>co parentis (iottiint- aiui a (iij^cussioii of liow it has 
l)cni (tisioi led. srr <»r>i i)s[i i\, \ \\h S( opk wn Soi R( ! s Of .St;iU>()i. Board Ahuioriia 
n»Ri(.ii\if SiMUM Condi I 1 wdSmiis; A \o\( onsii ic i ion \i. A\ xi^sis. 117 I". 
V\ \ Ri\, :i77 Ml Srr ulsv k. \). Morati. ^' \ti niMorinil IVvrlopincnt 

of tfir iloiti iiir /n !.o(o Va) cutis with' Court IiittMproiations in thr Cnitct! 
St.iu s" ( K(.I.O. Hiss.. I tii\rjsii\ Of k.msas. IlXiT). 

U\. Srr. r.^r, BuTii \. Kahl, 111) F.l>d Itm, 1037 {7th Cir \96{)), cert. tItMiiod, 398 
\ ,S. !).i7 ilM7()). \tt- (lls^^ Ahljott. Ptorrss uud St'condoiy School Disnnssals, 20 

• Cxsi W. Rfs. I,. Rk\. :i78, :iH*').88 {190!)). for a tliscussion of thr loco-pmcntis 
<<»iui[)l in the loi.il xihools. 

17.. Siatr r\ m7. Shnman \ I hni.m, I HO IViiii. 99, 171 SAV.2d 822, cert, dviiicd, 
'\19 I S 71K (nM2), j 

IS In the irl.itcil aici <it )ii\rnilc tnmt f)ro( ccdings. tiu- I'nili'd ^States Snprt-nic 
< oMtt h.is i('([iin('(rits pKKcduic to "iiit'a.hnji; up to i\\v rssrntials of dnt- process 
•fnd fait ticatrnent " l)i tr <,aidt. :i87 I .S. I (l!m7). Srr tiKo Kent v. I'nitrd Stairs. 
^ I S* -)|| , |90t)).' . " - 

l!t. I his is not to snj-grst. ho\vr\('i. that tlu; in loto pairiitis contrpt and liniita 
tions pla(<(^-^tm the ihild hr(.uisr ()f his aiul' inatinit\ no longer apply to 
sr(ODdai\ x(hoi>l ihildirn. As fustite Strwart ohsrncd in a concurring opinion., 
lh{^ lights ol (hildtcn not ((»rNtrnsi\r with those of adults. Tinker v. Des 
\I<Mries ln<lep < onuniuntv School Dist .. t S. "jO:*, "il *! (19()9). Elsewhere lie 

noted: [\ state] iinn peiniissihlx delerinine that, at least in soii^e precisely 
dehr)iat((l .n(Ms. a ihil<l like someone in a capti\e audienU'-is not possessed of 
tffal lull (apa(it\ hu nidnidual (hoi(e whith is the pvesuppositiou of First Anientl- 
tneJil gn.ii<uilees,V (rinsheig \ , New ^ oIk. 'MH) t .S. 0211, (>f9 ')() ( 19()8). 

For an inteiesiiiit^ anahsis <»f ihan«ii.ig judicial standards, ^sr/- (ioldstein. licflcc- ' 
tn»i\ tm Dfvf hypin^^iu nd\ auv oj Student fii^hts, 118 i \ r.\. I.. ^r\'. 012 

(i ' 
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1m (letennining whctlin sdiool officials, in fiusp.ending Or expelling 
a student, have inli iiiged on his (onstitutional .l ights, tiie courts m.ust 
balance the scliool's iiiteiests against the student*!^ interests. On one 
side is the student's (onstitiitional righ| to remaiit in school. In evalu- 
ating this right, the (ourt nuist consider tiie type of niisconduet and 
whether it is a basis for expulsion; marking on a wall, f«r example, 
will seldom jirstifN expulsion. 'I'lie court must also consider whether 
the (ondud lc;iind obj^cH tio":thI<^* bv-scliool authorities is conduct the 
school can prohibit; some types of demonstrations, for example, are 
protected bv the First Amendment guarantee of free speech. Another 
matter the court must consider is the type of process the student must 
*be granted l)efore..his rij^ht to attend school can be denied, but this 
issue is beyond the sc c)pe of tliis monogrnpli. 

^ Oti the otlier side is the sc hool's duty to. protect children and school 
proj)erty from injury and'to see that the right o( all students to obtain 
an education is not Uiululy jeopardized, nor the educational process 
disrupted. These olten contlicting interests are considered in the fol- 
hnving review of the ty[)es of conduct for which a school may suspend 
or expel a student. " ^ 

l>KMC)NSTRA riC)NS, ArM HANDS, AND FRI KIKIM 

'iVi rroNs: DisRi rriox oi- Scaiooi (>pkrat!c;\s 

Student demonstrations have raised the; c|uestion of students* rights 
/)f 'free speech and assembly. Since the \WS flag salute decision of 
West Virgiuia X'. IhiYurtir, many court rulings have reaffirmed the 
piopositic')n that ihe student does not leave his constitutional rights at 
the schoolhouse door; .he may jiot i)e expelled for exercising First 
Amendment rights of speech, press, or assembly.-*^ 
' But the student's rights of speech and assembly are not absohite. 
They can be curtailed, as die California Supreme Court j)ointedj)ut 
in a case arising Irom the Berkeley filthy-speech moVement in 1967: 

An indiv idnart.iunol rsc ajx' iioin soii.il (onsti.iiiU mctch l>v asserliiiK thai 

(I!)70). c.oldstc'.in sees the (Hircnt jutlicial scnitiin .m<l skepticism of school actions 
,is .1 utnm to the U\v \\\\\v\iv\\[\\ (nitiiM and caiK part of' this c<^ur\, when 
\o\\\{s Uul nf>t hrsiiatr to <lrtlair school Uoaul actions invalid if thc\ appeared 
to ^o hcNond the siopc ot hoaul powci. . ^ ^ 

:M!I r.S. (')21 (h)i:5). sAcral old cases placed Innitations on s|k'crh thai today 
would he fofisideicMl nnconst it utional. In Wooster \. Snnderland, 27 Cal. App. "il. 
1 IH P. (I'M*'), the (omt upheld ihc^ c^xpulsion of a stntlent \\ho had made a 
speech Miiin/in^ the sihool hoard: and in State i\ h7, Drossei \. District Bd. o\ 
School Disl. No l.M.r) Wis. hH). 1 h> \,\\ . 'IVl ( HIOH), the comt npheld the 
expulsion of a studi'nt wfio pnhlishcMl a satirical [>oein on sdiool rnlcs in \ local 
neuspapcr. Mie recetu I nited Slates SnpieHie Conn decisions in I'ickerinj^ \. 
lloaul oi K<lni.. I S. ~^«\ il'MiH). and New York/Iinies s. Siillivan, !i7(> T.S, 
I'A <HM>1). make Nuch wsti n lions on stndent criticism clearlv an unconstitutional 
abiidgrnent of fue speech l<n an cMrK case permit tinji; stndent criticism of school 
official Nfniplu v Boaid ol Dircctois of Indep Dist. of Marengo. :m Iowa 
rJ9 MH/O). . . 



Iiv IN cni'.iL^di tn i^ohiual t.ilk (h .ulion I hus. tcasonahio rcstriciions on 
the. I rcvdmns i>l s|)i((li A\\t[ .iss(i)il)|\ .nc K'(()jini/c(l iti rrl.Uion lo public 
.i^nuus ih.it h.nc .» iwu-xv^i in ntainiainijig jiood oidci and proper 

dc(<ninn-^ , . ' 

The lliiiicd .^at(»s Sliprnnc (^ojirt established the slandarh for bal- 
.mdii^ sludenis' rights with* i]i<* j|t<»te\ iiuerest in inaintaini'ng discip- 
line ;nu! (H(Ier in the [)in)h'( sdi'^ils in' Titihrr v, I)rs Moines !nilcpev- 
dcnt Comiuuiiity S< hool I)istri(tr' tiie f irst^^secondaVy selioo! disruption 
case ever decided i)v tiie C'o^nt. The case involved junior and senior 
hi^h scliool students \v!io wore l)hKk armi)ands to school to j)rotest the 
X'ieinatn War. The school adopletil a |)o!icy re(|uiring any student w;!u) 
woie an arinl>and at school to remove it; if iie refused, he^would be 
suspende(^ uniij lie leiuTnet! without the 1u'n)hand. Wfien Jo!hi and 
Nfan Tinker and some ol llieir friends wore armbands to scliool^, t!iey 
were suspended hi accordance^ witli tliis |)C)!icy. No class disruption- 
was evidenr, no/ were am threats or acts of violence, tliqn^fli a few 
hostile reniaiks were made to tlie cliildren witli armbands. 

The (>)uit mund tliat students are *'|)ersons" under the Constitution- 
Ind ilnis fundamental rights tliat the state nuist res|)ect. It found 
'the wcarine/of l)la( k annbancis to protest tlie Vietnam War to l)e such 
a rit;ht: iki/ a( ( w.is s\ml)olic speecii protected by the First Amendment. 

Recoj^rvi/inj^ tlie state's important interest in protecting tlie orderly 
edu(ati(^i ol its chilchen. the Court affirmed tlie need llor "comj)re- 
Iiensivf/ aiuhoritv of the states and of school offfcials, coi^sisteni with 
luncliiJiienlal safcj^uards, to prt^scril)e apd control conduct! in school/' 
JIo\\/\er. the-Court found tliat when the First Amendmefnt rights of 
stuokMiis and*^il)e rules of schopl offic'ials collide,, these two interests 
nij/si be balanced to determine on the facts whether abridgment of 
sWuleni speech is justftied. , • 

The Court concluded that tlie school regulation was an attempt to 
avoid (oniroveisv that might result fioni opposition to the Vietnam 
W av sliowi/bv weanng armbands. The schools are not a place where 
controvers/ can be eliminated, tlie (^buvt said, and in the absence of 
ev idence /hat the wearing of artnbands woidd '^materially and sub- 
slanliall/disi upt tlie work and disc iplitieOT ilm school," the school 
'i antiot/>!<^hil>it su( Ii protest. . 

In /efining tlie l)urcleii of justific atioti tliat*the school officiakmust 
meet, the ("oin I em|^)hasi/ed th.it . . in oiu' system, imdiffdentiated 
iVai or a[)pi elieiisioii of clistin'i)aii( e is. not enough to overcome the 
light to treetlou^ nl e\piessinii.'| Theie tiuist l)e facts that . . might 
fCas(>nal)l\ have led sdiool authorities to forecast S!d)stantial disrup- 
'tioii ol or nKUeii.il iiU(M fei enc e with school activities," or substantial 
disruption must have ac tualU c)(( m ied. * , . ^ 

' Coidlx'i'^ \ Kl•^(■rUvJ)l the I ol ( al.. 2tH'C:al. Lm 8fi7, .•'»7 CiiV. Rptr. 

\()\. 171 *nMi7). S/' fihn Vinciuan iahcrtics t'nion \. Boaid of Fxhu.' of I'ns 

Vn'«< l< s. V, ( a!. M)7. :r,') |V^>,1 r. f I<M>1), . ' ^ 

til ' • 
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Ev^n as the Coum linnl\ rstal)lishe(! a broad stiuleiit right ot free 
expression in t!ie school cnvironineiU; in (arefully poiiued oiu that the 
First Amendment ^(h)es not provide absohite protection for student 
expression. 

But coiuliKt h\ \\\c suulvm, \n class oi out of it. whiih for aiiv rcason- 
whcthei ic stt-nis from tiiiu'. place, or t\|>c of lK'lia\io! niaiiriaHv disrupts 
classwork oi in\ol\cs.sul>stantial tlisoulrr or in.\asioii of thV li^'hts of others ^ 
is,;of coursi', not inumuii/ocl l>y \hc tonstitutional ^uarantci- of freedom of 
speech.-'^ ' ^ » 

.: i ' • . 

The Court diarac:teri/ed wearing of armbands in Tinker, liowever, as 

"a sileijt, passive ex|;ression of opinion unaccom|)anied by any disorder 
or disturbance." Thus, no justification was evident for the school's 
prohibiting the black arnilrands or jnniisluug tliese students for violat- 
ing this prohibition. " — ^ 

The Tinker standard Js not *asy to apply; the Court- made little 
attempt to clarify, define, or narrow the meaning of "material and 
substantial disruption."-* To understand what tlie Court considered to 
be "inatcrial ant! substantial disruption," yen should examine two 1966 
Fiftli Circuit Court decisions frpm whicli tiie standard was drawn. 

In one, Burrmde v. Byarsr' a number of liigli scliool students were 
suspended for wearing to sciiool buttons duit bore tlie legends "One 
Man One Vote" and "SNCC" after being warned by the principal that 
« sc!iool regulations forbade such action. The evidence indicated, that 
the buttons evoked only "niild curiosity" from, the other^schoo! clul- 
dren. The court said this evidence Was not a l)asis fo^ linding ''ma- 
terial and substantial interference with die requirements of appro- 
|jTiate discipline in the operation of the school," a standard die court 
required to justify the abridgment of free speech. TJius, the Fifth Cir- 
cuit found die wearing of "freedom buttons ' to be protected '^symbolic 
speech" and ordered the students reinstated.-**' 

iit V ^ 

LM. Two weeks after ihv rj}fkr} detision, tl>c Supreme Court tienietl certiorari in 
a ease iuvolviuj; tbe suspension (>f eolle^e stndetns for disrnptixe activities. Justice 
I'ortas, who wiote the majoriu opinion in rinkrr, made the followin^^ statement; ^ 
I aKree that certiorari should h^ denied. Tlie petitioners were suspended from 
college not for expressing their opini6nfi on a matter of sul)stance. l>nt for 
violent and dcstructn^.' ituerferetice with tlie rights of others. .\n adequate 
hearing was affordetl them on tlie issue (^f suspension. The |)etitioiiers contend 
that their tondutt was piotectetl hv tlie .I'irst Ameiuhneut hut the findings of 
the District Couit, which were ai(epted \}\ the C;onrt of .\ppeals. estahlish that 
\]\c petitioners heU' engaged in an aggressive and violent demotisl ration and 
!U)t in peacefii) ti()ndisruf)tive expressiotj such as vMas invDlv^'d in [I'inker]. 
I he petitioiv*^' (ondiut was therefore cK'arlv not protected hy tlie First and 
l-ouueenth Ann tidnutus. [jiarker v. Haidwav , V.S. W) ( IOr»0).] 
T): 'MVS K.L'd 7tt (')tlt C:ir, imi'A \ 

•JC). SrrWgitirre v. I ahoka I ndeiV. School Dilit,. 311 1". Supp. mvt /N.I). Tex. 1^>70), . 
MI w'UkU the couit fojmd piotesi against scl,it)ol policies and ptactites hy wearing 
browtr armhands in the ahseiue of school disruption to he pn)tec{e(l hv the- First 
Amendment, liul \rr the hi/arre case of Williams v, Katon, IHO F. Supp. 13^2 (D. 
\Vu). 11)70), which held that if the I niv ersitv (>f Wvoining liail permilted studetit 
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The second case, IiIa<l<XLU'II t'. Issa(jueua County Board of Edxica- 
tionr' found both a siniihii icgijhition that prohibited the wearing of 
buttons and the sns[)ensions fnade uj^uler that reguhuion to be |)ermis- 
sible. The evidence* in the case shgAved that students had pinned hut- 
tons on other students who (hd not want thenv, interrupted clas5>es to 
distril)Ute thejn, kept the halls in a state of confusion :irnd disruption, 
and threw Ji)uttons,into ro^nis while dassesAvere being held. The court 
found that "inoire thaii a mild curiosity" ^had resulted from,tb<i stu- 
dents* conduct— rather an "unusual ;degree of commotion, boisterous 
conduct, collision with the rights of others,, an undermining of author- 
ity; and a lack^of order, disci|)line, and decorum." Finding that '*the 
conduct was re|)rehensible and so inexorably tiefl tc/ tlie wearing of 
the buttons that the Cwo are not sepavable," the court held that the 
school reguhition and suspensions were justified. 

In apj)lying the "dis!'u|)tion" standard, courts have sought to find 
the line between the nondisi uptive '*mlld curiosity" in Bnrnsidc 
and the disruj)tive "conmiotion" in. BUichivcll. In Karp v. Bcckcii 
(1973), -"^ the Ninth (lircuit (^ourt of Appeals looked to these cases as 
it s<)ught to define "substantial disruption"- in a secondary school sus- 
pension suit. Tlie incident that triggered the disruption was theVanceN 
latipn 1)^^(11001 officials of an atliletic awards cerempny. Officials took 
the action because they feared viojent confrontation between- students 
'who had annoimced'to the inedia. that they planned to ^protest the- 
school's nonrenewal of a teacher's coVitnlct and members of the school's, 
athletic chib who had threatened to j^event the protest. 

Although the ceremmiy was canqbUiBid. some 'protesting students 
staged a walkout from classes. Durii^ the lunch liour, students and 
newsmen gathered in the school's nuil^purpo^Voom, where the plain- 
tiff distribu^ted signs supporting the tehcher. The vice-priocipal asked 
the students to j^urrender their signs ^ him. All did so except Karp,. 
who asserted that his right to possess ajid distribute the sigys was i)ro- 
tec^d by the First Amendnieijt. >Afte! a second* reqiiest by the vice- 
j)rincipal, Karp surrendered the signs |nd was taken to the principal's 
office. While he was there, chanting, iushing, and shoving developed 
between the f)rotesters^md some in^JiiiJers of the athlete club. School 
officials intervened, and the demonstration ended. 

• Karp was suspended for five days fot bringing the signs oato campus 
and distrn)Uting the^n to other students. 'In federal district court, he 
sought to enjoin permanently the enforcement of this suspension. 

In determining whether the evidence supported Ta reasonable fore- 
cast of substantial disruption," the court cmtlined three guiding prin- 



l()()ll)iiU pl.iNtis to wear ])liirk*innilKrn(ls lo prott'st allc^^cti racial discrimination by 
BtighaiiV Vonng I !ii\ crsiiN . a pi i\ ate .set lai ian insiiuirio!!, ilic-'lfwvtTsity of Wyo- 
uiing wotald hasc siolatcd tlic esiaj)iislwnt'iu of^rdij^on clause of the First Arhend- 
itu-nt. ^ . • ' 

27. :m3 I'Vlid 71 
Car. 1970): Will \. rt'wis.'li; 

28* 177 \m 171 '9tli Cn 



(■^th.Clir. 1960); (urord, Ouzick \. Drrhns. lSl F,.2d 594 (0th 
:J \ Supp. 55 (K.D.N.C. 1971). 
, 1973).. . , . ' 
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cipics: (!) . .,.[riu4 First AmcndiTlent docs not rccjuire school 
officials to wait until niiruptioii^u tiially occurs before they act/' (2) 
"'Thiker does not deniand a (ertainty that dijiruptiou will occur. . . 
(3)". . . [T]he level ol (listurbarue recjuirecP to jus-tify official inter- 
vention is relatively lowel in a public school tlrfui it might be on a 
street corner.** \ , . 

The court, saying that itVvould not be a "Mondjjy morning (jUJlrter- 
back,** found diat the circumstances when die officials acted indicated 
that their forecast of an incicWnt resulting in possible violence was not 
unreasonable.'"' Therefore, th\i school audioritie^ were justified in tak- 
ing die plaintiff's signs in ordeV to prevent such an iiitident. 

At die same" time the c ourt (pointed qut. an KaYp that even when 
the circumstances are sudi that si\lipol officials can reasonal)ly^orecast 
subst^jntial clisruption justifying Vurtailment of otherwise protected 
expressivie conduct, dii> fact alone\does not necessarily justify punish- 
ing students for exercising their FirAt Amendment libenties. The court - 
re([uired separate justification in jVicli circumstances, such iv> viola- 
■ ■ ' n. for punishing student conduct 
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tion of a statute or a school, re^iU: 
that constituted "pure speech." 
* Recbgnizing the difficulty of appljying the Tinker disruption stan 
dard, the court in Karp ad4i\onishec 

the^Tinker rule as a flexible one clcienclent upon the totality.of rele- 
vanWacts in each case," and not*tc>/make Jt into : . a rigid nde to. 
be applied? without regard to the /ircumstances of each case." "'Dis- 
ruptions'* and "interferences" are/highly-subjective terms, and attempts 
to cpiantify the degree of distfrrbance that will justify linfiitation on 
student expression are fiintfess. Total incapacitation o^f the school 



at 17") 7i). WnyKd) f)^nn\n found that the record showed the following 
hu ts justif\i!iK ii re.ispftiihle force as? of snhst;jittial disnipti{)n: 

M) On the ^-fnin^ imohnl. .1 newspaper artitle iiacl appeared about the 
• ^plaiuuMl \\'al><<utJ;)ditatinK that kaip was tlie repot ter's-^{)iirte of itifoitnation, 

I 'J) St h^^ officials testiiied tliat seliool athletes had threatened tc) stop the 
• walkoup^ ^ \ 

( 3) The assen»hl\ prolyl am was (anteled hekmse {)f feared \iolent confrontation. 
(1) Newsmen appeared on ratnpus^uul scihip llieir ecpiiptnent, and Karp and 
ntluM stndents weie talking with thetu (hnin^Tii Ucc peiiocl, 

I lie \it('-pri!Hipariestifie{l that ihciv Was an intense feeling tliat ".something 
was alM)Ut to liappen.*' ' ■ 

if)) Tliere was a walkom despite ( aneollatlt)!! {>! tlie awards (erei'nony. 
(7) I lie stliool five alarm was pnlled at tlie time tlu' assend)lv Itad been scliecl- 
uled, It woid<l lia\e emptiet) e\er\ classroom hatl^'it n{)t been pre\ionsly (liscon- 
^ net ted l)V tin" \ i(e prin( ipal. 

(^) Approxitiiateh ''0 stn<ients congregated in the aiea ol sclioolN multi- 
purpose room and talked among them,sel\es antl with the news mttlia. 

(\)) Excited l)v the geneial atmosphere. 20 to junior high school students eating 
in tlie high s( liool (aleteri.i interrupted their iundi period atul'ian into the nudti- 
purpose room to see what was happening. 

■ <!()) Karp left the sthool grounds to get the signs from his tar. brought them 
onto, rampus. and disi rij)iited them (o students in the multipurpose n)om. 
:?0. Id, at 17(i. ' . i 
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program is not ic(jiiirt(f; substantial -interference with one les3Qn 
would probablf justilv the proliibition. Tlie need for llexibility, 
however, does not relieve school authorities from having to show 
specifically that substantial or inaterial disruption resulted or was 
- reasonably likely to result from. students' speech, picketing^ or demon- 
stration in a particular situation. * ^ 

When the dfuionstration is carried out through "passive expression" 
that does not result in substantial disruption of invasion of the rights 
of others, as in Tiuker and Byars, the student conduct is protected. 
Thus, in the absence of disruption, students may wear armbands, 
freedom buttons,, or German Iron Crosses.'^^' The Tinker decision, 
however, did not give students the right to speak out on any issue 
in any manner. When the ^ee(?h or conduct results in disruption, 
the balance' is weighte^d in favor of the state's interest in maintaining 
order and discipline^ .in the public schools. Thus, it has#been held, 
diat the First Amendment does not protect students, when they walk 
out of classes;-^- refuse to gu to classes;^ sit in during class:-*^ ondemon- 
strate by moving dirough tile hallways, disturbijig students in class.^s 

DlSlTtnU TION" OF IJl^KRGROl'ND NkWSFAPERS AND ♦ 

Other Non-School-Sponsored Literature 

Students have been suspended or expelled for distribudng^under- 
ground leaflets or newspa^pers. Since' such distribution may fall within 
the First Amendment area of free spee(;Ji, the question posed is similar 
to that in Tinker: Under what circumstai^ces may the school restrict 
the exercise of speech in the inlere&t of maintaining school operations? . 

The courts have decided enough cases widiin the last five years to/ 
I)ermit defining with some clarity those instances when schoof lirnita-^ 
tioi^s on die distribuwon of literature are constitutionally permissible. 
The permissible limitations can be divided into four broad categories: 

1. The school may limit the distribirtion of literature if the 
distribution will result in or can reasonably be forecast to , 
result in "material and substantial disruption of school^ 
activities." 

2. It may set limitations on the time, place, and manner of . 
distribudon. , 

:U. Sf'f, r.i;., Hmts \. Dallas Imicp. School Dist.^ 436 F.2d 728' (5th Cir. 1971). 
Ihtt sfr NU'ilon v. Vouii^. 16:) F.2(l 1332 (6th Cir. 1^)72). cert, denird, 411 U.S, 951 
il<)73). in which the" court upheld the suspension of a student for wearing a 
' Confedcriite flag on his jacket sleeve as justifit^hv tlu.* tense racial situation of the 
>ch(K)l and llie c()nHnunitv. 

32. Dunn ^IMer. Mii) F.2d 137 (5th Cir. 1970). Sre also Rhyne v. Childs, 359 
F. Supp. lOH.") (NM). Ha. 1<)73). • " 

^ 33. (.ebert v. Hoffman. 336 V, Supp. 691 (E.D. Pa. 1972). 

31. Id; aaord, hi ir Bacon. 2-10 Cal- App. 2d 34. 49 Cal. Rptr. 322 (1966). 
'3"). (.chert v. Hoffman. 336 F. Supp. 694 (E.D. Pa. 1972). 
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3. It may prol^ibit (he dislribiition of materials that are 
obscene, libelous, or inflammatory. 

4. It may prohibit distribution when the manner of distri- . 
biui6n involves the violation of school rules, though the 
literature itself miiy not be censorable; 

The, following sections survey tlfte case la>v in t:ach of these broad 
categories of permissible restraints. The discussion points out the lines 
that have been drawn between projected and unprotected: distribution 
of literature and defines the standards that must be met by rules gov- 
erning that distribution. ' . 

Limitations Based on a Forecast of Disruption 

School officials ^ave frequently based prohibition of student dis*- 
tribution of literature on a claim that disruption can be reasonably 
forecas't if the distribution is permitted. The courtsXin these cases have 
looked to Tinker's warning that "undifferentiated- fear" is not enough 
to justify abridgment of the right to speech and expression. They have 
tried to define the type of evidentiary showing th^t iV necessary for a 
"reasonable forecast of disruption." "Bare allegations" of disruption 
by school officials are not enough, the Second Circuit Court of Appeals 
said.30 *^he Fourth Circuit Court observed that there must be "sub- 
stantial evidence which reasonably supports a forecast of likely disr 
ruption"^^--or, as the Fifth Circuit noted, "demonstrable factors" and 
"objective evfdence to support a 'forecast' of disjiHiption."'*^ 

In a case before the Fifth Circuit Court-of Appeals, Slianley v. N'oPtli- 
east Independent School District, school officials contended that a 
reasonable forecast of disruption was supported by the controversial 
nature of the literature that the students had distributed. The court 
found that "controversy is , . . never sufficient in^md of it.selt to stifle 
the view of any citizen. . . /* It further stated that "such paramount 
freedoms as speech and expression cannot be stifled on the ^ple ground 
of intuition." O^her courts have echoed this rejectlon.of unsubstan- 
tiated specuhition as to what "might" happen or what **could result" 
as sufficient to support a "reasonable forecast of disruption. "^« , 

To justify a prohibition of literature distributiol^ on the reasonable- 
forecast basis, the school has the burden of proof, and it is not-an ea^y 
' one to meet, as several court decisions demonstrate. For example, in 
Shanley, the Fifth Circuit Court rejected a cont'^tion that student re- 
action justified the prohibition. - 

36. Eisnrr V. Stamford Bd. of I^Auc, UO F.2d 803. 810 (2d Civ, 1971); • / 

37. Quarteiman v. lUrd, f>3 !^.2d 54, 59 (4th Cir. 197l>. . - " , 

38. Shanlcy v. Northeast liulcp. School Distw 462 F.2d ^«0, 074 (5th Cir. 1972). - 

39. /rf. • ' '\ ~ 

40. .SVr. ^.g.r t ujishinia v. Board of Kduc. 460 K.2d 13f>rr> 1359 (7tli, Cir. 1972); 
Vail V. Board of Educ, 354 F. Supp. 592, 599 (O.N.H. 1973). ^ . 
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UV avc sim|)l\ Mkiii^' tuHv Uvvv of fact that 'di star I )anccs. themselves can 
he \vl»()lh wiihonl icasoiiahlc oi rational hasi^, aiui ihafthose students who 
would reason; iblv ('\tM(isc tlicir fimioin of cxprt'ssion should not he rc- 
siiaincd or punishahlo at the threshold if{ their, attempts at expression 
nu'Vflv hcransc a small, perhaps \ocal or \iolcnt, group of students with 
differing \ icwT-rrri^hl or does create a disturbance.-*! 

The Ninth Circuit Court of Appeals, in considering a similar argu- 
ment by school officials, indicated that "plficials miist take steps to 
protect the reasonable exercise of free expression from the violent re- 
actions of others. In Jones v. Board of Regents,^- a nonstiident wear- 
ing sandwich boards that Contained antiwar messages was passing out 
antiwar leaflets in violation of a university reguhition against distribu- 
ting handbills on camj)us. The campus police reported that two mem- 
bers of the crowd that gathered auoiuid tlie nonstudent demonstrator 
"were moved to tear the sandwich boards from Jones s body," The po- 
lice also reported that after they were luisuccessfiH in keeping Jon«^ 
off^canipus the first day, they received anonymous telephone threats 
th:u Jones H'oidd be removed from campus if the police did not remove 
him.' Tlie next day -the campus, police again removed jones from 
campus for vicilating tHe school regulation. ^ 

The coiirt foimd that Jones's activities were protected free speech, 
and tlie policemen had misdirected their efforts to malfJtain order. *'It 
is clear that die police had the obligation of affording [Jones] the 
same protection they would have si-trely provided an innocent indivi- 
xlual^ threatened, for example, by, ir hoodlfim on the street.*'' 

When rf.'asonable efforts fail to protect an individual from the re- 
action ^of others, it may, be necessary to curtail his activities even 
though he is exercising his First Amendment rights. (However, the 
reactions of others do not necessarily juUify punishing him.^'"*) In two 
cases in which courts have upheld the curtailment of a student's speech, 
die threatened reactions o/ others w^ere part of the evidence offered by 
school authorities to support their* forecast of disruption and justify 
their actions.^^. 

Althougji com ts- require school aiuhorities who attempt to regulate 
the distribution of student pid)lications to justify their actjon, this 
requirement can be met. As one court noted, "if a reasonable basis^ 
for a forecast of disniption exists, it is not necessary that the school 
stav its Imnd in exercising a power of prior M-estri\int 'imtij the dis- 
rujuion actually occurs. V"^' But in only' two cases decided since Tinker 
have coiu ts, in applying the Tinker standard, held that school officials 



^ (I. t<)l> l'.2d at 974. , • • ^ 

•(t>. i:jf) l'.2d (ilH (9th Cir.lO/O). ' 
JS. S^tr text aciotnpanviti^ note 28 

11. Karp v. Betki'n, "177 F.2d 171, I7() (9th Cir. 1073); NorlonA. Discipline Comm., 
H9 i-.2d 19'», 199 (()th Cir. 1969), cert. dniU'd, 399 T.S. 906 (197^). 
r». OuantMiiian \. lUrd. 453 F.2d 54,:)8-r)9.(4lh Cir. 1971). . . 
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Ijave presented sufficient evidence to forecast substantial disruption 
and there«by justify their prohibition on distribution of literature.*^ 

In oAeiase, Norton v. Discipline Committee,^'^ a group of East Ten-1 
nessee State University students were suspended for distributing on the 
campus "material ©f a false, seditious, and inflammatory nature." The 
literature, which was distributed in the spring of 1968 shordy after the 
student takeover at Columbia University, was critical of both the 
school administration and sptudent apathy. 

In affirming the district court's decision sustaining the suspensions, 
the Sixth Circuit Court of Appeals stated: "The students were urged 
to .'stand up and fight* and to 'assault the bastions of administrative 
tyranny.* This was an open exhortation to the students to engage in 
disorderly and destructive actlvities."^^ The inflammatory nature of 
the material, the testimony of school "^officials that they "feared" the 
material "could conceivably" cause^an eruption on camptis, and testi- 
mony that 25 students went to the school officials and w?inted "to get 
rid of this group of agitators" persuaded the court that.the school of- 
ficials could retxsonabiy have forecast substantial disruption, and there- 
fore their actions were justified.' " i 
. In the second case. Baker v. Doxvney City Board of Edueation,^^ a 
California federal district, court found that the distribution of an un- 
derground newspaper containing "profanity and vulgarity" resulted 
in disruption that justified suspending distribution of the paper^ The 
court based its decision on the testimony of school officials that the 
paper 

. , . threatened the e(l\icationarprograni of the school and would diminish 
control and dist iplinc. . . . A,^ few teachers testified that there were dis- 
ruptions in their classes and some testified to the contrary. On cross- 
examination. . . . [the principal] stated that some 25 to 30 teachers had 
told him of their classes being interrupted and of failure in attention on 
the part of student! due to their' reading of and talking about [the 
newspaper] during class.-'tO , » 

The correctness of the firjding in Norton and Baker that the evi- 
dence presented by the school was sufficient to support "a reasonable 
forecast of substantial disruption" is questionable when other litera- 
ture-distribution decisions are examined. In Norton, t^he'schOol offi- 
cials said that they "feared ' that the students* distribution of leaflets 
"could conceivably cause an eruption." Other courts have held that 
evidence like "might" or "could conceivably*' does not rise above the 
"undifferentiated fear" that the Suprenie Court in Tinker said was 



If). Sfr also Karp y, Beckciv, 477 F.2d 171 ^9th Cir. 1973), and text accompanying 
notes 28-30 supro. 
17. 410 F.2d Un aUli Cii^. I%9). cert, denifd, 300 VS. 006 (1970), . 

48. Id. at 198. / ' ^ . 

49. 307 F. Supp. .^17 (C.D. Clal. 1069), 

50. Id. at 522, 2 

. ' 15 ^ 
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insufficient to juslil^ (urtailiiig speech and distribution dif literature.'*^ ^ 
In Baker the "pryfanity and vulgarity" complained of wlis^ essentially, 
the 'san)e as that which other courts have held did not justify a reason- 
able forecast of substantial disruption/'^ ^^^f^^ . ^ 

. Limitations Based on Time, Place, and Manner of Distribu|jon 

A school clearly may regulate the distrrbution -of Kterature with re- 
spect to time; place, and 'manner/"'^ To be lawful, however, the regula- 
tions rAust be **consistent with the basic premise that the only purpose 
of any restriction on the distribution of literature is to promote orderly 
administration of school activities by preventing disruption and hot to 
^stiffe freedom of expression. "*''^ Rules of time, place, and manner are 
\ not re«i^onaT)le if their [)rimary [)urpose and effecrsre to eliminate free 
\expr^ssion. Tinker makes it clear that freedom of expfession may not 
^^""^^be **so circumscribed tha^ it exists only ir! pHnciple." .It is not to be 
confined **to a telephone booth,*' the Supreine Court has said. 

Tlic leading case on the validity of rules of time, place, and manner^ 
is Jacobs v. Board of School Cormnissioners^^'' in which, t^e Seventh 
Circuit Ck)urt of Appeals quoted a 1972 United Statqs^ Supreme Court^ 
decision: ^ * - ^ ' ' ' a' " - 

h\ dctcrniiiiing wltcthcr "the manner of expression is basically incom- 
patil>le with the norfnal activity of a particular place at a particular time, 
" , , . ^ve must weij^h heavily the fact that eomniiiiiication is involved [and] 

« the ;eguJation must he narro\sfly tailored ty further the State's legitimate 
interest-''^ '^^'^ 

The Jacobs count found little evidence presented by the school 
board to/'justify the school's proFiibiting all distribution when classes 
were in session. The court noted that. there were periods ^^i^ many 
student«> were on campus blit were not involved in classroom activity. 
The regulation pVevented these students from distributing or receiving , 
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^>l. See, (^^^, Fujrshima \. Board of Educ, 460 F,2d 1355, 1350 (7th Cir. 1972): 
\;iil V, Uoard of Educ, 354 F. Snpp. :m, 599 ( D.N.H. 1973). ii^ also Norton v. 
Discipline Comm.. 399 U.S. 900 (1970) (Marshall J., dissenting), in which Mr. 
|uMiee Marshall irguc^ihat the Supreme Court should haVe granted ^vtiorari 
I>ec'iMise the uiii\e 4ja !u's justifications for stopping} distribution of antiadministratioh 
leaflets on campiisamotnited to no more than '-undifferentiated fears,", insufficient 
reasons under Tinker to curtail the First .Amendment rights of students. 
■ :>2. V<\ &.g., Jacobs \ . Hoard of School Comm'rs, TOO F.2d 601, 610 (7th Cir. 1973), 
vacated as moot, 93 S. Ct. .848 (1975), See also Shanley v. Northeast Indep. School 
Hist.. 4()2 F.2d 9(>0 Y5th Cir. 1972), in which the court described "failures of atteu- 
tioi! ■ similar to those roiuplained of in Bafl^r as "minor" and insufficient U) justifys^ 
c urtailincnt of protected free .speech. Hut see Karp v. Becken, 477 F.2(\ Hi (9th 
Cir 1973). discussed ii> Uxt accompanying notes 28-30 5»/>m. , 
53. See, e.fr., Papish v.- Board of Curators, 410 I'.S. 667, 670 (1973); Jacobs v. 
Board^of School Comm rs, 490 F.2d r>01, 009 (7tli Cir. 1973). vacated as moot, 95 S. 

'Cr. 818 fi97?)); Riseman v. School C(mim'n,-439 F.2d 148, 149 (l»t Cir. f971). 

. -54. Vail V. Hoard of Educ, VA F. Su|)p. 592. 598 (D.N.H. 1973). * 
55. 490 F.2d'r)01 (7th Cir. 1973), vacated as moot, 95 S. C:t. ,848 (197.5). , 
56; Id. at cm, quoting, Grayned v. City of Rockford, 408 I'.S. 104, 115 (1972)u 

■ V ■■ ■ 1' - ^ . 



student newspapcn at these time^. This broad prohibition indicated 
that the regulation was not "narrowly drawn* to further the states 
legitimate interest in preventing material disruptions of class^ork." 

In Shanley v. Northeastern Independent School District/'"^ the court 
held that the school's regulation^waS unconstitutionally overbroad be- 
cause it established a prior restraint on distributron by ^high school 
Students '*at any time <md in any place and lor any reason." Thus Ja- 
cobs and Shdnley indicate that broadly written regulations governing 
the time, plaCe, and nianiier of distribution will not withstand chal- 
lenges to thfiir constitutionality. To withstand judicial scrutiny, ^they 
must be narrowly tailored to serve the proper purpose of preventing 
disruption of school operations. 

Several other courts have indicated the types of rules that might be 
justified in limititig the time and place of distribution. The Seventh 
Circivit indicated that a rtile prohibiting distribution during a fire 
drill might be reasonable.^** The New Hampshire federal district court 
indicated that regulations aimed at avoiding disruption might reason- 
ably require distribution to take place putside the school building or 
in the student lounge.'^" A Texas district court stated tha^ in regulating 
time, place, and manner of distribution, school! officials may prohibit 
reading newspapers in class, loud discussion in halls,'or^ talking in the 
library.***^ Finally, coercion in distribution can be proTiibited, though 
no case has dealt tquarely with the issue. T'wAer,' drawing on the Fifth 
Circuit's decision in Blackivjcll] would indicate that in exefcjsing their 
First Amendment rights, studebts njay not coerce other students.®^ 

Three other questions closely related to time, place, and manner of 
distribution have been litigated and undoubtedly will be raised agAin. 
One involves the authority of schools to regulate student conduct (here 
the distribution of literature) off campus and outside school, hours. 
The second concerns the issue of school prohibition of the sale by stu- 
dents of non-school-sponsoret} publications. The third deals^ with 
sclwpl prohibition of the distribution of anonymous student materials. 

- 1 

Out'Of'School Distribntioh ' ' 

School regulations that govern the distribution of literature by 
students off campus and outside school hours have be^n challenged in 
*at least two cases. In one, a California federal district court upheld the 
suspension from school of students who distributed^ an unofficial pub- 
lication just outside the main gate to the school campus before school 

.')7. 462 F.2d 960 (5th Cir. 1972)^ See text accompanying note 30 supra. 

"iB. Fiijishima v. Board of Educ., 460 F.2d ISjr). 1359 (7th Cir. 1072). !n this case, 
howrvcr, the court riikd that the school rule prohibiting distribution during a fire, 
drill was imprrnHs.sibiv applied ex postjfacto. . 

59. Vail V. Board of Educ., 3r,4 F. Si^. 592, .598 (D.N.H. 1973). 

60. Sullivan v. Houston Indcp. ScKOT Dist., 307 F.''3^||y>. 1328 (S.I). Tex. 1969), 

61. 393 U.S. at 513. 
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^hours.«2 Although the (ondiut (xcurred off campys^and before school 
'hours, it directly affected school operations, and th^fore the school 
was justified iji its ac tion. A federal district court in Texas, however, 
was less willing to impute to the school authorities power to" control 
student conduct that occurs off campus and outside school hours. In 
* Sullix'au V, Houston Indrpvndnit Sdiool District, the court stated: 

Argua!)!v. inisiondiici by suulcnrs diiriag turn school hours and. away from 
!ith(M)l puiniM'H lould. in icrtain siruiitions, have such a lasting cfff^ct on 
other students that disruption could rcsuft during the next school day. 
Perhaps then administrators should be able to execcise some degree- of 
influence o\er off canv|)us conduct. This court considers even this power 
questionable. 

"However, under an\ ciri umstances, the school ccrtaiiilv may not exercise 
more control o\er off campus behavior than over on-campus conduct.«-'J 

Sale of Nori'Srliool-Spomored Literature 

The school board regulation that was contested in /rtco/^i prohibited 
sales and solicitations for "any cause or commercial activity within any 
school or on its campus." I'he school' board contended that this rule 
had the pK)per purpose oi preventing the school premises from Joeing ^ 
used for "non-school purpose^s-particularly commercial activities." 
The court recognized that a school has a proper interest in restricting 
commercial activity on school premises. It fou^^d. however, that selling 
a newspaper is conduct that combines both speech and nonspeech ele- 
ments. Thus the state's proper interest niust be ^balanced with the 
students' fundamental F'ypi Amendment freedoms. In the words of 

the court, ' 

It had not been established, in our opinion/that regulations of the place, 
time, and manner of distribution cahnot adecjuately serve the interests of 
maintaining good otdor in an educihional atmosphere without forbidding 
sale and to that extent restricting the First Amendment rights of ' 
piantlffs.«» 

A 1971 federal district court in North Carolina.o^however. upheld 
a school regulation prohibiting sttident §ale of newspapers on campus. 
In that case, the school authorities had not interfered, with the stu^ 
dent's right to distribute newspapers on caniptis; only when he began 
to sell the newspapers did they intervene. The court found no First 
Amendment Issue, since the school sought only to regulate the commer- 
cial sale of merchandise at the school, a permissible regulation of 
school activities not involving constitutionally protected free spfeech. 

On appeal, the Fourth Circuit C^ourt of Appeals refused to review 



ERLC 



fiii. Baker v. Downev Bd. of Educ. 307 F. Supp. 517 (CD. Calif. 1969). Srr also 
fn rr Burrus, 27:) N.C.' 517. 169 S.E.2d 879 (1969). 
f)3 M)1 F. Supp. 1.11i8. 1.141 (S.n. Tex. 1969). 

04^ Jacobs V. Board of School Comnrrs. 490 F.iJd 601. 608-9 ".(^th Ch. 1973), 
vdcntni as moot, 9;') S. Ct. 848 ^1975). Set' also Peterson Board of Educ, 370 F. 
Supp. Iii08 fl). Neb. 1973). 

65. Cloak v.€ody. .rJ6 F. Supp. 391 (M.D.N.C. I97I). , 

18 . 



28 



tlic (oiistitutioiitilit\ ol iUv sdiool reg^iilation aiul the school's action 
taken pursuant to it hecanse the phiintilf had lelt th|> state and no 
iiionetar\ (hnnages had heen shown.'^^ Under these (innnislances. the 
conn considered aii\ decision vinipiv advisory. Accoichngh, it var»itecl 
the di^iriti couit's jndgnient and chsniissed the ac tion as moot. 

Anonymous Materials 

Jacobs also involved* a challenge to the ccMistitutionality of a school 
rule prjohibjting clistiibuiion ol any liteiiitnie on caihpus "unless the 
name c)f every person or organization that shall have participated in 
the publication is plainly written in the clistrihutahle literature it- 
self/'®^ In deciding lambs, the* Seventh (iircuit (iourt c^f Appeals re- 
lied on Tallcy n. Calif or nuir^"^ Iir Tallcy the United States Supreme 
(laurt had ruled that a city ordinance • prohibiting cystribiition of 
anonymous hancU)ilKs was unconstitutional, iu)ting jhe historical im- 
portance of anoininous handbills as ii \ ehic le for critic izing op[)ressive 
laws and practices. 

The Jacobs court louiTd that anonymous student publications serve 
these -same iinportaot piirposes within thf school conuumiity. Without 
anonymity, feai ol reprisal may deter peaceful discussion of contro- 
jversial but importaiU school lules and policies. The school board 
argued (hat the regulation was necessary in order to establish responsi- 
bility if libel or obscenity should be published. But the court rejected 
this ifrgument f)ecause the regulation as clraw:n %\'c)nlcl prohibit pro- 
il'cted anonymous expression as wcdl as the unprotected speech it was 
intended to limit. - 

These cases make it clear that rules of time, place, and manner, can- 
not be used to justify a vastb broader and more^ severe limitation on 
expression than those allowed under the Tinker disruption stancliTjnl' 
The tests used by the Seventh (iircuic in /«ro/).v illustrate the o<^PPnf|5^ 
ping nature of the standards governing" restraint of distribuiion that 
results in disruption and the standards governing regulation of time, 
place, and manner of distribution; ff the rules are ' reasonable" under 
these tests and if i>chc)ol aiuhorities have given students notice of the 
rules as to lirtie, place, ancUmanner cif distribution, th|n students may 
l)e recjuired to comply with the rules even though the materials <lis- 
. iributed cpine wjthin the protection /)f the First and FourteenUi 
.\mendments. . ' 

T-imitations Based on (iontent of Materials 

The First Amendment guarantee of tree speech includes the right to 
di.stribute literature, that is unpopular or offensive, but thju right Ls 
not absolute.' Distribution may be hmited by sciiool officials* because 

60. M9 F.'Jd 7ftl Mlh Cir. H)71) 

67. 190 F.'^tl at 607. 

68. 362 r.S. 60 M96O0 
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of tlu* iiluteri.irs (oninii A school ina\ j)i()hi!)il tvrilien sluiemcnis 
. that art* o!)Mcnc oi hlx hais. (oiuaiii 'hghlliijj; words. * or are ''directed 
to inutiiij( OI |)!0(hi(in^ iiiuiuncnt hiwrrss a( tidn .iiid . * . likely to 
iiuite or prodiuo such adifUL '1 his \e( lion dis( usscs these excepiipm 
to |)rote(tc(l First AiiuMidineiit specdi ;(iul shows how the (ourts have 
.q)pli(*(l ra( h one in cases in wlu( h sdiools have souglit to justify Umi- 
lations on (hsti i!)utioii ot wiitten materials on the l):isis of )hat ex- 
ception. ^ \ 

•# 

^ ()l)s<ene iirateiial i> not jn.otedetl h\ the First Amendment, and its 
cUsiri[)uiion (an ifn-relore be |)rc9hibited.*^'* 'Fhe problem is to define 
\v\at is ol)s(ene aiid what jnodili(ations. If anv^ should be made to the 
genera! le^al ilelinitioii oj obs(enii\ when ^ it is applied to literature 
(listrilnited on sdiooj grounds. The dillicultv of defininpj obscenity 
and making these disfuK tiffiis has left \lic ( ourts and school' officials 
faced with wlut JuNtice Harlan called "the intractable obscenuy 
piol)lein. . 

I he Supreiife (iouit attempted to define ohscenitv in Miller v. Cali- 
forma (197!^).^^' It said. that t1ie b.ayc gi^iidelines for determining 
whetlii[»r liteiature is obsc ene are 

(.n whiihcr "the .ixri.iKi* [inson. .ippUirij? (ontrn)|Hir.u\ (ominunity 
* sluhLu/IIs*' wotild fiixt (h.it k)\v wtfik. (.ikrn .is a \\)i(vlc. jppr.ils to 
the u/iiiu ni intiTi SI, 7 
(h) ul»rihri thr woik <l< piits oj ilrsc i Tlies, itr a pairnilv offrnsixc way. 

sexual coruluci sprcificallv ilcfincii l)y applicable Male law; and ^ 
u) whrtlKi ihc'wmk. t.iki-ii as .\ lacks serious liierarx. ailisiic. 

. pohiiial. OJ siunufii xaliu- "- 

In lf)7'l.- the (iouri refined the Millrr clefiniiion in Icukius v. 
Grortria'^^ - bv c larilying the "Contemporary community standards" 
language. Kniphasi/in^ that under Af///rr the First Amendment docs 
not" recjuire juries to appiv hypotlietical naiional or even statewide 
communil\ standards, the Court said tha'l MiUrr permilied 'juries to 
rely on the umlcistandini; of ilie cominmiity from which they came as 
to coiitempoi n \ staiiclaicis . . ■ I hus stales ha\e considerable lati- 
tude in franiin^ statutes and regulations undei' Millrr, and tlie ohscen- 
itv standarc! nia\ varr from jurisdiction to jurisctiction. However, the 
,(!ourt made it clear that ilie Miljrr definition recfuires as a minimum 
that tlu' materials complained of "depict or describe patenfly offensive 
liaid coie' sexual i^ondnct. . . Jiuies do not have "un!)riclled dis- 
cretion in determining what is 'patently offensive/ " and their deci- 

m Milln \ C.ilitoiMj.w ir^ I S \'kX\ (1V73). 

7U fiKcjsi.Ui' (iMini^ IiH X D.rllas. '"m t'.S. I'uii. 701 M06R) (c<incurring and 
dis"<iT»TinK npinnnn 
71 ir< t S. IV <I97H) ^ . ^ . 

71;. ni, a I 1*1. ' ' • , 

7:^. Hs ci. i;7"i() (Hi7i) 30 
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sions are subject to review bv appellate courts to ensure that First 
Amendment rights have been piotec ted. 

The question confronting the ^courts when they have had to judge 
school limitations on student distribution because the school said the 
material was obscene has been whether the special educational en- 
vironment justifies a less stringem standard for t>»sting obscenity. In 
trying to resolve this issue, the couris have distinguished between 
college students, most of whom are legally adults, aitd high school sf\i- * 
dents, most of whom are minors. 

College siudeyiis. Papish v. The Board of Curators of the University 
oj Missouri^^ concerned the constitutionality of the university V^xpul- 
sion of a student because she had distributed on campus a newspaper 
comainirtg a cartoon captioned "With Liberty and Justice For All" 
that showed a policeman raping the Statue of Liberty and the Goddess 
of justice, plus an article entitled "Motherfucker Acquitted." After 
exhausting administrative procedures, the student appealed to the fed- 
eral courts. 

The district court rtded that the publication was obscene Und there- 
fore the university had not invaded protected First Amendment free- 
doms in stopping distribution and expelling the student. The court 
of appeals affirmed on different grounds. It recognized that the pub- 
lication was not obscene and could have been distributed in the 
community at large. But it found that on the campus freedom of ex- 
pression could properly be subordinated to other interests such as 
' "conventions of decency in the use and display of language and pic- 
tures." The court concluded that the Constitution does not compel 
the university to allow such publications to be publicly sold or dis- 
tributed on the campus. 

The Supreme Court reversed, relying on Healy v. James in which 
the Court held that its precedents "leave no room for the view that, 
because of the acknowledged need for order. First Amendment protec 
tions should apply with ksl force on college campuses than in the 
community at large." In Papish the Court concluded: 

\Vc think Htnlx makes it clrar that the inert- <lisscnunatioii of idcas-no 
mattci how offensive to ^oocj taste --on ii state university campus may not 
he shut off in the name alorfj of "((Hixentions of decency." Other recent 
precedents of this Court make it eqiiaHv < t»ii»t neither the political 
cartoon nor the headline storv inv6lOed in' this case can he lahcled as 
constitutionally oh.sccne or otherwise unprotecied.7« 

In jtidging whether this instance of censorship of.allegedly obscene 
materials bv college administrators was justifred. the Court applied the 
legal definition of obscenity applicable to the community at large. 
The Court concluded that "... the Fjrst .Amendment 4eaves no room 



74. 410 l-.S. 661 (1973) 

75. 408 r..S. 169 <1072). Q "1 

76. 410 I'.S. at 670. * 
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for. the operation ol a dual standard in the academic commimity with ♦ 
* rcspcd to the(onlciK ol spmh. . . 

The Fourth Cinuii Court in a recent case expressly followed the 
* Supreme Court's decisions in Papish and HealyJ* In that case, two 
students were e\pelled l)v a university after the campus newspaper pub- 
lished a letter that (riti(i/ed the imi\eisit\\s dorniitorv policy and 
ended with a "lour letter" \ulgarit\ referring to the university's presi- 
dent, rire court lound that the students had been expelled merely 
, because the vidgai relerence to the |)resident was "offensive to good 
tasce." I'he imiversit) was ordered to expunge the disciplinary action 
horn the students' records and to allow tliem to continue their educa- 
tion if thev were academically eligi!)Ie, I he court |K)intecI out that 
college students enjoy First Amendment rights coextensive with those 
ol other acliltts in the (onniumity, yUv vulgar relerence was not le- 
gally obscene, and the lact that it was "offensive to good taste" c|id not 
justify the iniiversity s abridgement Of the students* free speech. 

These cases make it clear that on the college campus state laws and 
school regulations dealing with the distribution of obscene literatTTr'e 
must be nieasured by the constitutional .standards set opt in Miller. 

Hijrh sfhool students. The Popish decision did noti settle whether 
the Af///rr st;wularcl for testing obscenity applies with fi^ll force on the 
high school campus. Ii^ a 1968 case, Giusher^r x), Nexv ^YorkJ^ the Su- 
j)rcme Court said that it had long recognized that "... even where 
there is an invasion of protected freedoms 'the power gf the sta^e to ' 
control the conduct of children reaches beyond the scc^pe of its author- 
ity over adults, , , , ' ' In that case the Court upheld the constitution- 
ality of a New York statute that provided a different standard for test- 
ing the ol)scene nature of materials distributed to minors. A variable 
standard for obsecenity that, takes into consideration the age and ma- 
turity of th-e children to whom the materials were directed was not 
found to violate the First Amenchjient. Relying on Gimberg, the lower 
courts have generally recognized, that "[i]n the secondary school set- 
ling first amendment rights are not coextensive with those of adults'* 
and "may be modified or curtailed by schopi regidationii' 'reasonably 
designed to ad just'' these rights to the needs of the schi)ol environ- 
ment.' "^^^ ! 1 ^ 

Even with more limited First Amendment rights for high school 
students that allow a different standard for obscenity based on age an^ 
maturity, the cases dealrng , with distribution of allegedly obscene ma- 
terials on high school campuses have applied tests that are very clo$e 
to the Supreme (x)nrt standards. 

In the most recent of these cases, Jacobs, the publication involve^ 
contained what the court described as " [a] few earthy words relating 
to bodily June eions and sexual intercourse. . . In that case the' 

,77. ThoDCit \, fcnkins. MH 722 Mth Cir. 1973). 
'78, MH) f,S, f)2'J (19fi8). . . 

79. Banghman \. frcii nniu'Ui. 178 h/M l^r"). 1318 (\t\\ Cir. 1973). , 
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court of appeals a[)plicd the test for obscenity set out in Miller and 
concluded that even when ''[nijaking the widest conceivable allow- 
ances for differences between adults and high school students with 
respect to perception, maturity, pr sensitivity, the material . . . could 
not be said to fulfill, the Miller definition of obscenity." The Jacobs 
court also observed that the challenged school regulation that pro- 
hibited distribution on campus of literature. "obsct*ne as to minors" 
lacked specific definitions of the sexual cqjnduct that the regulation 
forbade to be described or de4)icted. The court said ttiat such regula- 
ticTns wouUl be valid under Miller^^^ only if they were spe'cific. 

The application of a variable obscenity, standard was examined in 
1972 in Koppell v. LevinV,^^ In that case, high school students chal* 
lenged a principal's impoundment of the school literary magazine 
because he found it obscene. The court reviewed the allegedly obscene 
materials under the *ame New York ^Variable obscenity" statute that 
had been approved by the Supreme Ciourt jn Ginsberg. The court 
found nothing in the student publication ^hat was "obscene as to 
minors." In explaining the applfcation of the concept of variable ob- 
scenity, it said, 

I hr definition t^i obscenity . . . may varv according to the group to whom 
material is direded or from whom jit is withheld. Even regarding minors, 
however, constilutionallv permissible censorship must be premised on a 
rational finding of harnifiilness to the group in qucslion.«- 

The Supreme Court's recent decisions on obscenity seem to re- 
affirm the Court's acceptance of the variable obscenity standard. But 
the concept is not a license to the states to abridge the First Amend- 
ment rights of high school students because the mode or content oi 
their expression violates the "conventions of decency." The New York 
statute approved in Ginsberg largely mirrored the legal definition of 
obscenity for iviclults then extant.^'^ The Seventh Circuit Court in 
Jacobs implies that even with a differential standard of obscenity based 
on age and maturity, the basic testspf the Miller definition must be 



80. Other cases ha\e also applied the prevailing legal definition of obscenity in 
luling that st\uienl publications were not obscene. Sre, Ftijishima v. Board of 
Educ, m) F.2d i:VV), I3'>9 (7ih ^.ir. 1972); Vail v. Board of Ednc, 354 F. Supp. 592. 
*;99 (I).N.H. 1973). The one exception to this general statement is Baker v. Downey 
(:it\ Bd. of Educ. 307 F. S*upp. 517 (C.I). Cal. 1909). The federal district court 
slated, "Neither •pornography' nor 'obscenity' as defined bv law need be established 
to constitute a violation of . . . rules against profanity or vulgarity. . . . Plaintiff's 
First Amendment rights to free speech do Jiot recjuire the suspension of decency 
in the expression of their views and ideas. . . 1(1, at 526-27. In light of the 
Supreme Court's decision in Papish, it is unlikely that the "decency" standard used 
in liakry would receive support today in the federal courts. 

81. 317 F, Supp, 156 (E.D.N.Y. 1972). 

82. /f/. at t58'59. 

83. Cinsberg v. New York. 390 I'.S, 629, 635 (1968). For a typical state statute, 
ser N.C. (.FN. Srvi. § I1-I90.IO (1971). Ibis statute makes it a ?niSdemcanor to 
<lis$eminate "sexuallv oriented" materials to rViinors.' The variable standard for 
testing obscenirv in this statute closely parallels the Miller definition of obscenity. 
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ni^t.*** In Cnuuom 'Vhmlos Midwest States, Ine. v. City of Fort 
IVitytie, a case ilcaling with the (oncept of variable obscenity in the 
context of a city's ordinance [)0\vcr, the Seventh Circuit stated: 

. . [\] tii\ niii) ru)t. tonsoiiaiit with thc^First Aniciulinrnt, go beyond 
the liinitiititms inlu'icnt in tht- (ontt-pt of NariabU- obsccnitv in rcgi^ating 
the (iissc-nunation lo |uuMiiU's ot "nj))ft ti()na!)lc" materials. . . Allhoupb 
stwicn is fu-c to <r\prfss its special tontorn for its children in a variety of 
trmilat()i> sthenu-s. it nia\ notlcxtise a child's tonstituiional prerogatives 
tnuler the gnise of piotetting hi*| interest 

IncotisistetKj docttine. Pleasuring allegedly obscene -material 
against a legal definition of pbscenity has not been the courts' only 
- metlioci of scrutinizing the attempts by school officials to restrain dis- 
tribution of nonschool material because of its content. 'The "incon- 
sistency doctrine" is also impt rtant in cases involving both college and 
high school students. Seven I cases have beld that the materials to 
which school officials objecfed could not.be forbidden because the 
Lmguage objected to was alsa found in materials in the school's library, 
in readings assigned by teacllers for classwork, or in publications avail- 
able to students on campus through student stores or newsstands. 

In I'oHirlit V. Van Burrn ffuhlir Sehools,^'^ the expulsion of a student 
was l)aseci on his possession of a "24 page tabloid-type " publication that 
contained tiie work "fuck." 1 he officials said that he had violated a 
school regulation [)rohibiting the possession of obscene literature. The 
evidence in the case showecl that the same word appeai'ed in J, D. 
Salinger'^ The Cateher in the Rye and in an :\rticle in Harper's Maga- 
zine, both of which had been assigned in the school as classwork. The 
court found the incbnjiistency to be "so inherently unfair as to be ar- 
.bitrary- and unreasonable, " cpnstituting a denial of due process; for 
this reason the court ordered that the expelled student be reinstated 
in school. ^ 

Because of the many books, magazines, and pamphlets containing 
"profane and vulgar" language that are found in college and high 
school libraries and bookstores, the "inconsistency doctrine " represents 
a major obstacle for school officials who attempt to limit the distribu- 
tion of student publications thht have the same language."^ 
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HI.. I he eonrts ha\('^n()t been fared with whether the standards for teeing obsccn- 
itv would differ fo) students" bejow the IhrIi sehool age. The .Seventh Circuit in 
lacohs, hou«'\ei. noted that its decisions tfitl not answer that question and did not 
ftnedose ( oitsideration of this (piestioji' on the. merits. Jacobs v. Board of School 
Conun'is.'I'K) Klid <i()l. r>10 (7th Cir. J973). , 

H".. m I- 'Jd ^2<)7 f7th C:ir. 1973). 

H(). Id at 1302. 

H7, 30/) F. Supp, I3HH (K.I>. Mich. 1969). 

88. For other (ases a[)[>l\ing tlie "intonsistency doctrine," we ,ScoviHe v. Board of 
Kdiir.. V2^ F.Ud 10, M (7th Cir. 1070); Sullivan v.. Houston Indep. School .Hist., 333 
I-. Supp. J 119! ll().'>-r»7 fS.l). lex. 1971) (supplementary injunctions vacated on 
other grounds). 17 I- .2(1 1071. (Jth Cir. 1973): aiid Channing Club v. Board of 
H' j^'nts, 317 >*. Supp. r)89 /NM). Tex. 1970). • ' 
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Libel 

Libel, which i§ written or printed defamation, is unprotected by the 
First Araiendment.^'^ No court decision was found in wliich a scliool 
tried'to prohibit a di^stribution oi\literatt(ire because jt contained libek 
Oidy in lower court dicta has this iuHtional exception to the ^First 
Amendment witli respect to student publications been recognized as 
a basis for limiting distribution.^^ 

, Also, the general standard for libel is modified in, the school context. 
The tort of libel is usually found when a false statement concerning 
another has been pubJishM that brings hatred, disgrace, ridicule, or 
contempt on that person and results in damage. The standard for 
judging alleged libel of school officials, however, is higher. The 
Supreme Clourt in Neiv York Times xk Sulliva7i^^^ held that the Con- 
stitution requires a public official to show that the statement was made 
with 'actual malice" before recovery is ayaUBble for a "defamatory 
falsehood relating to his official conduct.",' The Fourth Circuit Court 
of Appeals^^^ recently indicated that this standard also applied to libel 
of a school official. 

One way to deal with student distribution of allegedly libelous 
materials is for schools to prohibit what is considered to be libelous 
only when the school itself may be liable under state libel laws. In 
situations in which libel would injure individual school officials or 
other citizens, the libeled person could jr^^ly on the civil remedy and 
sue tKe student responsible.^^*^ This is precisely what an apartment 
manager in Columbus, Ohio, did. He filed a 51,000,000 libel suit 
against Ohio State University's student newspaper for articles he al- 
leged to be "libelous and defamatory." The suit boomeranged, how- 
ever, when the student responsible for the article.s denied the charges 
and filed a countersuit charging the man with malicious prosecution 
and damage to heF professional reputation. The court ordered him to 
pay the student $9,000.^'^ . 

Criticism of School Officials and Advocacy of ViolatiohS of School 
Rules 

The test to determine whether a student publication that criticizes 
school officials or advocates violation of school rules can be prohibited 
is the Tinker test of whether the publication is likely substantially 
and materially to disrupt school operations. The essential question 

89. SVr New York l imes \ , Suilivan, SVfi U.S. 2r» t, 268 (1964). 

90. Ser Shan!e\ v. Northeast Indep. School Hist., 462 F.2cl 9fi0, 971 (5th Clr. 1972); 
Fujishima v. Board of Educ. 460 F.2d 1355, 13r)9 (7th Cir. 1972).' 

91. 376 V.S. 254 (1964^. 

92. BDughman \ . Freienmtuh, 478 F.2d 1345. 1351 (4th Cir. 1973). Ser also Trujtllo 
V. Love. 322 F. 5;upp. 1266. 1271 (I). Colo. 1971).- 

93. .S'rf Nahrriod. lieyond Tinker: Thr High Srhooi as an Educational Public 
Forum, 5 Har\?. Civ. Rights. Civ. L. Rf.v. 278. 290-91 (19f0) . " ' 

94. 9 I hf. Chroniclk of Hir»HF!R Education 7 (Nov. 4, 1974). 



is. When docs a |>ul)li( alion llfal is critical of sch^ officials or advo- 
cates violating school ruics Icxsc its protection heVt^^e it is likely to 
create a substantial disruption? The Supreme Court, decision in. 
Healy v. lafurs:''^ which involved the refusal by a college to. recognize 
a student organization, hel[)s answer that question: 

Ihc criiitiil line liercloforr drawn for (lett-rniining llic perniissibiliiv of - 
regulation is tlic line between mere advocacy and advocacy "direcicd to 
inciting or producing immihent lawless action and . . . likely to incite or 
pvodiue 'such adion." liimiffnihur^' x'. ()hio,/m V S. 444, 447 (1969). 
In the contixt of the "special characteristics of the school envirdn- 
* nienl. ' the [)()wei of the government to prohibit "lawless action*' is not 
limited to ads of a criminal nature. .Mso prohibiiable are actions which 
Vmauriallv and substantially disrupt the work arid discipline of, the school." 

It is significant that in Healy the Court linked the "reasonable fore- 
cast" language of Tinker to'the test set out in Brandenbur<r^^ that "ad- 
vocacy 'directed to inciting imminently lawless action ^nd . . . likely 
to incite C)r produce such actions' ** can be prohibited. This linkage 
gives added weight to those lower court decisions holding that mere 
criticism of school officials, or advocacy of disruption is insufficient to 
support a reasqnahle forecast of disruption. 

In Scoville}''^ summarized earlier, the student publication severely 
criticized the school policies and administrators and ;Jdvocated that 
students either refuse to accept or destroy written materials distributed 
by the school. In that case, the district court found rio evidence of^ 
actual disruption and concluded that the criticism and advocacy were 
insufficient to supttfift a forecast of substantial disruption. 

Infa case clqcidlWby the New.Vofk Commissioner of Education, 
stWents had been suspended for distributing an article that advised 
incoming student to learn. to steal passes, to forgfe teachers' signatures, 
tojie.' and to sign their ahserlce excuse cards in order to "'Plaice your 
stay more pleasurable and to drive the administration crazy/''\« The 
C:omnus?ioner held that the article was satire, protected by the First 
Amendment. He found no evidence that it had influenced, any stu- 
dents to do or to attem[)t the acts suggested.^^ 

'^Fijrhtir}^*' Words ' \ ^ 

Insulting or "fighting" words, "the very utterance of which inflict 
injury or tend to imite an immediate hrehch of the peace." are not 

<)'). m r.S. m, 188-89 (1972). 

39 1 r.S. 441, 447 (I9()9). 
JI7. 425 F.2d If) (7th C:ir. 1970). * . • '^'^ 

98. Matter of Biociner, 1 1 N.Y. Educ. Rpt. 204 (1972). 

99. In light of fintlw the Sixth Circuit's decision in the Norton ase that was 
discussed earlier is (ju<siionai)le. It is doMl)tful whether the testi.-.ou/ of school 
officials i!i \ortnn that they "frarnr that the student publication advocating 
student "disruption of school activities "could .conceivably" cause campus disorder 

.was enough to support a conclusion that disliibuting the literature was "likely to 
\^incilc or produce such action." See text accompanying notes 44-52. supra. 
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protected , by the First Amendment guarantee' of free sp^ch,^^? ,AI- 
^ though no case was found that dealt directly with student chstnl)ution 
of materials alleged tlK^me within* the fighting-words exception, it 
seems certain that such aii exception does n®t apply in the school con- 
text and is dostjy related' to the Tinker disruption' standard. 

The New jersey Commissioner of EducatTon found a school regula- 
tion tottrtly piohibiting any student distribution on campus t,o l)e over- 
broad and, therefore, unconstitutional. He recognized, however, the 
school's right to g)rohibit th^e distribution of hate' literature: 

It is beyond argtiincnt, however, that so called "hate literature" which 
scitrriloiisly attacks t'thnic, vcUgioiis and fiicial groups, other irresponsible * 
publication aimed at creating hostility and vi:olence, . . . and similar 
materials arc not suitable for distribution in schools. Such materials can 
be banned without restricting other kinds o£ leaflets l)y .th« application of 
carefully designed criteria for making such judgments.ioi 

The fighting-words exception has not been expressly applied in school 
distribution cases, but it has been accepted in a recent case involving 
symbolic speech by students. In a Florida case,^^^* the federal district 
cburt found that white s^uients in a predominandy white high school 
wore replicas of the (Confederate battle flag foi" the purpose of offend- 
ing, irritating, and provoking black students. The. court concluded 
that where the use of a symbol had resulted in "vioience and disrup- 
tion at school, and the tensions surrounding the symbols had not sub- 
sicfed," the wearing and display of the flag should be prohibited. The 
court relied on the evidence of disruption to justify its order that the 
school and its students discontinue using the Confederate baule flag 
as a school symbol. Nevertheless, the court also pointed but that in a 
situation like this, in which the actual purpose of using the symbol 
was to provoke and anger black students, jt he sypibol was analogous to 
unprotected ''fighting'* words and could be prohibited. i®*' 

* 

Distribution Cases Involving a Violation of School Rules 

In several cases dealing with distribution of non school-sponsored- 
publications the courts have focused on the students' violation of 
school rules, rather than on the constitutional question of free speech,^ 
in upholding disciplinary action taken against the,students. In Si,ullivan 
XK Houston hidependent School D^y/Wr^^"^ the Fifth Circuit Court of 
Appeals found that school authorities were not ''powerless to discip- 

100. Chaplinsky v. New Hampshire, 315 l\S. 568 n<H2), < 

101. (;()odman v. South ()rangc-\f aplcwood »d. of Educ, N,Y, Conmi'r of ^duc 
f|une 18, 1969), ■ ' ' . | 

102. Augustus V, School Ud. of Escami)ia Try, U>1 F Snpp. 383 (N.l). Fla, 1973). 

103. See also Smith v. St. Tammany Parish Sphool Bd,/316 V. Supp, 1174 (E.D. La, 
1970), (tff'd, 118 V.2d 414 (5th Cir. 1971). in which the court-ordered descj^regation 
plan prohibited a school from displaying a C:onfc(lcrate flag. The court held that 
the school had no constitutional right to display this or oth6r such .symbols when 
the symbols are an affront to others, 

104. 475 F,2d 1071 (5th Cir, 1973), 
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line [the student] simply because his actions did not materially an j 
substantially disrupt sdu)ol activities." The IVigh school student in- 
volved was suspended for distributing an ^^underground" newspaper 
in violation of a school i-egulation requiring prior approval of ma- 
terials'before distribution. After his suspension, the student returned 
to campus, refused to honor the principal's request to stop the dis- 
tribution 'and leave campus, a'nd twice shouted a profanity ^it the ^ 
principal. ^ < > „ . , 

The court ruled that the prior-review regulation was unreasonabte ; 
but upheld the suspension on the basis of the student's ^'flagrant di«. ^ 
regard of established .School regulations . . ." In support of its Qpij^-" 
ion, the court cited Hcaly v. James noting that the Supreme Court* 
in that case had stated, that ^n announced refusal to comply with, 
reasonable campus regiilatio^y would be a proper reason not to grant 
university recognition to a student organization. 

In Karp v. Becken}^^ the Ninth Circuit Court ruled that the school 
was justified iiv prohibiting distribution of signs on campus but h^d 
not shown sufficient justificatiort^for disciplining the student for the 
distributioi^ However,^ as the court also stated. 

What vvc !i;ivr^siiid (iocs luit mean that the school eould not have suspended 
appellant for violating an existing reasonable rule. In fact, in securing the 
signs, he broke a. regulation by going to the parking lot during school 
hours , • • 

The court pointed out that the disciplinary action had been based on 
conduct that amounted to protected "pure speech" and not on the rule 
violations. Therefore, it could not be upheld. 

In a New York case that also focused on violation of school rules, 
the school principal ruled that an Imderground newspaper could not 
be distributed on campus because it contained *'four-letter words, filthy 
references, abusive and disgusting language and nihilistic propa- 
ganda/'^^^ The student who was distributing the paper ignored a 
warning not to'bring it on campus and refused to surrender the ma- 
terial to the principal, when asked to do so. For this conduct he was 
^ suspe>nded from school. Despite the suspension, the student returned 
to class in admitted defiance of the school officials' orders. The federal 
district court upheld the suspension, which was based on "flagrant and 
defiant. disobedience of school authorities" rather than on "protected 
activity under the First Amendment. . . ." 

In a similar case fromv Texas,i^o the school had ajmounced that dis- 
tribution of unauthorized materials on campuS^ould result m 
disciplinary action. Several students distributed an underground news- 

—r~ 

10.'). 408 l'.S. H)9 0972). - ' * 

106. Karp v. Recken. 4/9 F.2d 171 (9th C:ir. 1973); sre text accompanying note 28 

[01. Jd. at 177. 

108. Schw4irtz v. Shunker, 298'?'. Supp. 238 (E.D.N.Y. 1969). 

109. Graham v. Houston Indcp. School Dist.. 335 F. Supp. 1164 (S.D. Tex, 1970). 
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paper in violation ol that 'regulation and were suspended until they 
stopped the distribution. The student^ challenged the , constitution: 
ality of the su$pension. ,^The tqclersjl district court ruled that even 
though there was no evidence of -'substantial and material" disrup- 
tion, the school could suspend the students for their "gross disobed- 
ience" of school regulations. The evidence before the court showed 
that "a major purpose'" of the students' acts had been to flout the rule. 

These two cases le^ave two important questions unresolv^d.i^*^ First, 
should a suspension based partly orf unprotected behavior (violation 
of school rules), and partly on the exercise of protected frer spefefh be 
permitted?' Second, may a school punish a student for violating a- rule 
that is unconstitutional? Notwithstanding the thrust of these decis^ions, 
school officals should not consider it safe to discipline students for 
violating an invalid rule. 

Prior Review of Non-School-Sponsored Student Literature / ' 

Schools sometimes seek to review literature before it is distributed 
so that if it is found to be objectionable it can be restrained before any 
damage is done. A requirement that the content of publications or the 
time, place, and manner of distribution undergo prior review before 
students may disseminate written materials raises a separate set of 
constitutional considerations that need special examination. > 

The court decisions on prior review are divided. Most have said 
that a prior-review requirement can be imposed- if adequate procedural 
'safeguards are firovided. But at least one circuit court of appeals, the 
Seventh, hasi>aid that prior-review requirements ar^ unconstitutional 
per se. 

The Fourth Circuit in Quarterman v. Byrd^^^ and Baughman v. - 
Freienmuth}^'-^ the Second Circuit in Eisner v. Stamford Board of Edu- 
cation}^^ and the Fifth Circuit in Shanley v. Northeast Independent 
School District^^'' have, all said that prior review tan be exercised if 
done properly. But these courts have relied on differe^ theories to 
justify their concliision. The Second and Fourth Circuit courts have 
said that the "reasonable forecast*' language of Tinker supports prior 
review of student expression, while the Fifth Circuit (in Shanley) jus- 
tifies prior review on"[t]he necessity for discipline and orderly pro- 
cesses, in the high schoai. ..." ^ \ 



WO. See Prqssman, Students' Rights to Write ondt ViHribute, 15 Inequamty in . 
'EbicvrioN 63, 68 (1973)> It should be noted diat the Sullivan case did not raise 
these questions because the court fount! that the prior-review rule was constitutional 
and therefore violating tK^ rule did not involve protected student activities. 

111. See Karp v. Becken, 477 F.2d 171 (9th Cir. 1973): and text accompaiiying note 
106 supra. 

112. 453 F.2d,54, .)7-59. (4th Cir. 1971). ^ 

113. 478 F.2<^ I345rl348 (4th Cir:;973). , v 

114. 440.F.2d 803. 805-8 (2d Cir. 1971): '\ 'A 
iir>, 462 F.2d 960. 969 (5th Cir. 1972). >J. 
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Although these courts recognized that some type of pi:ior review^ 
cduld I5e iin posed, all the prior-review schemes considered in the cases 
just cited were found to be unconstitutional when the strict procedural ^ 
standards of the Supreme Court, .as set oiit in Freedman i/, Maiylandj^^^^ 
were^aj>{>Iied. The courts of appeals found the sdiool rules impermis- 
sible because they lacked adequate procedural safeguards. In addition, . 
the Court of Appeals for the first Circuit issued an order susperMing , 
a school regulation prohibiting distribution unless advance approval 
was obtained.^*' The 'court's rejection ofi prior review, however, v^as 
based on the vagueness of the prior-review regulation and its failure to ° 
provide necessary procedural safeguai^ds, and not on a theory that eyer-y . 
system of prior review is unconstitutional. 

The Seventh Circuit in Fujishima v. Board of Education>^^ ^wled 
that a regulatiqi^i requiring prior approval of [;^ublications was uncon- 
stitutional peruse- because it constitj^ited "prior restraint itf.violation of 
the First Amendment." Thisr court expressjy disagreed with the Second 
Circuit Court's approval of prior review in Eisner, arguijig that tfie 
Eisner court had misinterpreted Tinker: 

/ . ' ■ ■. . ^ ' * - . 

The Tinker forcc<m rule is propcrlv a *formula for determining when the 

requirt Jncnts of school disciphne. justify punishment of students for exer- 

. cisc of their First- Anicndim'nt riglits. * It is not a basis for establishing a 

system of censorship and Hcensing designed to ^ prevent the exercise of , 

f irst-Amendment'^rights.m> ^ 

The Fujishima court argued that "in proper context*', the "reasonable 
.forecast" language^ of Tinker is not an approvijl of prior review of - 
student expression. 

The Supreme Court has not resolved the conflict between the courts 
of appeal on prior review^ in the school setting. However, its decisions 
on prior restraint of First Amendment rights in other contexts serve as 
guidelines in analyzing the disagreement between th^ courts of appeal. 
The Supreme ^Coiirt has stated that "any system of prior restraint of 
expression comes to this Court- bearing a 'heavy presumption against 
its constitutional validity. "^^o The state '^tljus bears a heavy bfurden of 
showing justification for the imposition of such a restraint, "^21 

In Healy xk James the Court said th;tt the interest of the college in 
"preventing disruption" might justify prior restraint,* but the same 
"he^vy burden" of justification applies to prior restraint on the college ' 



110. Ii80 r.S. 'A (1965) (setting out procedural safeguards for^ a .svstem of state 
eensorsl^iip of ino\ies). " " 

117. Riseman v. SchooJ Conim'n, ^39 F.2d 148, 149 (1st Cir. 1971), 'in Vail v.. 
Board of Educ. 354 F. Supp^ '>92* 599 (D.N.H. 1973), the district court approved in 
principle prior «revieW by school officials. Th(e V'ail case is now on appeal to the 
First ^rciiit, and? the decision in that Vase should clarify the rule in Riseman. 

118. - 160 F.2d 1355. 1357 (7th Cir. 1972). ' ^ > 
• 119, hi. at 1358. . 

. Bantani Books, Inc. v. <;nllivan, 372 L\S. 58. 70 (1973). See Xear v. Minnesota, 
283 l'.S. 697 (1931). 

121. Organization for a Better Austin v. Keefe, 402 l'.S. 415, 419 (1971). 
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( ani|)iis.^2u riuis/eveii though the Supreme (ioiirt greatly disfavoYs 
prior restraints on {he exercise ot First Amendment riglus, it has not 
ruled tlrat afl such restrainti&^are unconstitutionirt per se. There might 
l)e, as tlie Second Circuit noted in quoting tlie Supreme Court in Neat 
V. Minnesota, "exceptional cases'^ that would justify a "previous 
rcstraint.'^^a 

Tlie courts ot appeal that iiave approved the principle of |)ri'or re- 
view' have recognizee! die heavy presumption against its constitution- 
.>lity.*-^ The Fourth Circuit s decision in C)uart<:rfuau mixkes it clear 
tliat the special circumstance under whidi school authorities can justify 
prior restraint occurs when the school can "reasonably forecast sub- 
stantial disruption' of or material interference with school activities" 
on account of distriljution of printed terials.^-' To establish a 
'^reasonable forecast/' die school must show /'sui)stantial facts whicii 
reasonably support a forecast of likely disruption' i^^o ih^,^ ;i prior re- 
straint based on a genewd fear of disruption cannot stand. ^ 

It seems that the state s recognized interest in maintaining order and' 
discipline in the schools, when combined with a "reasonable forecast" 
of substantial and material disruption, would support in prijiciple a 
regulation recjuiring prior review of student publications. The Fiiji- 
shima conclusion that Tinhrr, when combined with Near, compels a 
rule against the constitutionality of regulations requiring prior review 
and approval of student pid)lications is not compelling.^^? 

If a prior review requirement may be imposed, the procedural pro- 
tections tlie courts require to make the requirement valid are hnpor- 
lant. Before prior review can be jtistifiecl in the school situation, "a 
jeasonable forecast" of .substantial disruption' of or material intierfer- 
ericcwith school ac tivities must be present or the school must specific- 
*ally intend to f)revent only the distribution of unprotected content. A 
regulation allowing prior review of such unprotected materials must 

. . contain precise criteria sufficiently spelling out what is forbidden 
so that a reasonably intelligent student will know what he may write 
:mc|,wliat he may not write. "^-'^ Terms of art .such as "libelous" and 
"obscene," if used in a regulation, are not "sufficiently precise and 
understandal)le by high school students and administrators ... to be 
acceptable criteriat"^^^* 

V Even if the prior-restraint scheme |)recif>ely clefine.s \vhat may not 
n)e published or distributed, it is invalid unless it meets the strict 
procedural safeguards required !)y the Supreme Court in Frcednum v, 

urn r,s. \m, m m972). . 

Kisnrr \. St.nnrotd Bd, of Kdiu., F.lid 80(i {2d Cir. 1071). 
121. See,\\^..^ Baughtnan \. FieirnimUh. 478 F.iid 131."). 1318 (1th Cir. 197.3). ' 
I2."». l')3 F.2d 51. •)8 (lib Cir. 1971). ^ 
I ":!(>. hi, :U -'•)9. ' 

127. Fujishiina \. Board of Kdiic. m F.2d 13.'')5, 1357 (7th C.ir.*'l072) . 

128. Baughtnan v. Freicn!nuth..;i78 F.2d 1315, 13')I Mth Cir. 1973). 

129. Id. at 1350. ' ^ . / 
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Moryldfid.^'^^^ I he Fotnth (!ii<iiit, in Banirhman, has translated tlicse 
r('(jiii!cincnts loi use in the school cinironnicnt as tollows: 

(1) A (icfinition "Disttihiuion" .ind its applicatioii to different kinds 
of niatt'^i.il; , . ^' 

PtonipT .i()f)ro\.il or disapproval oC what is sid)nuttc'd; ' 
'3) Spccific.ition of tho rffctt* of failure to act pronipth; and 
^ ' (\) An. ade(f^^te atui prompt appeals procedure, 1^*1 

The Supreme (lourt might liiul even a perfect prior-review rule 
fiiipermissihle. In a (oiuinuing' system ol prior review, it may be very 
(lifftdilt tJ) prove i\ (onstant "reasorjabic fcoiecast" of disruption as 
opposed to a geneial *'Mndifferentiated fear" of disruption. More im- 
portant, |he possibility e»xist*i' that even the best rule of j)rior review 
will discourage the exe^ri.se of protected Pint .-^mendment freedoms by 
mnuy studente^ unwilling to risk submitting mat'erials or to challenge 
an adverse decision. This possible dampening of the expre.ision of 
protected freedoms may outweigh the school's interest in constant pre- 
vention of likely disruption, especially when the sdiool, without prior 
review, (an effec tively cgntrol disruptive (onduct by- punishing viola- 
tions of veas()n1d)Ie s( hooT'regulations as they oc( nr. , 

(>)NTR(>i M)F Sc:rKH)f -Sponsor Ki) Prnilc at ions' 
"/ 

The limitations on sfhool control of non-school -spotisored publica- 
tions just reviewed <ippiy generally to student i)id)lications that are 
school sponsored and fiuaneed, such as the student newspaper, literary 
maga/ine, or yearl)ook. The cases have established that practically no 
edir()rial coiumi flow.s Irom the fact thjit the sdiool oi luiiversity spon- 
sors and finances sludeut publications. vSchool officials < an require 
^ stutlent editors to (omply with stiue laws respecting libel or <)bsceni|:y 
and reasonable school regulations governing stmlent conduct, Bi^t 
th°ey catmot control or prohibit content that is "controversial" uidess 
iliaterial aiid substantial disruption" of school dis(ipliue and order is 
likely to result.'-'- . 

Most rases involving s( hool-sponsored publi(ations have arisen from 
studeu^ (hallenges to. sdiool ( ensorship of written uiat(?rials. As the 
cases below indicae. the courts have ruled -in favor of the dialjenges 
and a^aiiist claims ol editorial (ontroJ of school-sponsored and fi- 
nanced publications. 

^\M) :\Hi) I SM ( I'M)-,) 

I'M. ITS K'jd i:u")J:r,i ciih Cii. ll)7:^) ^ - ' 

I'VJ. I he Anu'iicau C.iwl l ilx tties I nion makes the following recommendation on 
student pul)hi .»tioM<: 

Neither the f.uult\ a(h is(>i s 'nor the princip.lltshould prohibit the pidilication 
- Ol disttifmtioti of tnatetial tvtept when snelj pnhlication or distnihution woidd 
(l^iiK endanj^er thr htalth oi safetv of the studentN. or clearly and immincnth 
thre.tten to disrupt the etiueational process, or might l>e of a libelous nature, 
[A\!r R!( \\ Cnii, IjhFRiiFs I Mon, A( adfmk I-rjmxjm in im. Skcondar^ 
., S<,ii(K)i,s 1 1 { 1{H>8).] 
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The'firsl litigatcti (h.ilIcMgc to sdiodi iontrol over »>tii(kMU editorial 
(Oininciu involved -.1 (ann^)iis <,;iiitoi who was expelled tor jHiiuing 
"censored" over the space whert^ an edittirfial in* liad been told not to 
publisli would have appeared.^ The planned editorial praised the 
state university president tor supporting »i(adenu( Ireefloui tbr univer- 
sity students and (riti(i/ed the ^^jAernoi .' The dr^nussai was held tq 
be an unconstitutional limitation />t the c*ditoi s Fiist Ainendnient 
rights. ^ 

In a more recent (ase. the president ot a predominantly black col- 
lege announced jicrmanent termination o[ school tiinding ot the stu- 
dent newspaper after publication ot an editorial that opposed the 
increased admission ot*white sKidents and advoc^itecl .i policy of bUi^k 
separatism.''* .Also, the editorial staft had ado|)ted a policy of rejecting 
white students as statt membOrv tor the paper and retnsing advertise- 
ments frour white merchants. The president t^)uncl the editorial com- 
. * ment^nd the paper's policies "abhorrent, contrary to the universj^ty 
policy, and inconsistent with constitutional and statutory guarantees 
of ecjuality. . , . " The school argued that because the termination c)t 
finahcial support was to be permanent, the termination did not 
amount to censorship or unconstitutional curtailment ot student ex- 
piession. Students remained tree to write, publish, and distribute on 
campus a non-schcH)l-spc)nsc)red newspaper. 

The court ot appeals rejected these arguments, stating, 

.■-^ 

[A] (ollrgf lu'fd Mol csl.ihlisli .) i.impiis ncwspapir, «)r if a p.ipii iWs 
iKni fsiiiMislu'tl, lilt' tollc^f in.i\ |Krinaiunll\ (lisoiniiiuir piililU alidn for 
uMsons wholU imrc'l.itc'd to Ihc l iist AiiRiuIiiu'nt. lUil if .) (lllU'^(' Ivas a 
stiuUiil lU'wspapti, its puhlic«ili(M] (iii^nol Irt'-Mipprcsscil Ixiausr college 
officials (lisltkc its cdilorial (oiniiicnt. ... 

. Onsor^liip of loiislitutionaUv proU'tlcd rxpriviion cannot lit' imposed 
h\ siispciKlniK (he rditois, suppicssinK ( irt nl.ition. i(({^iii iiig iinpi iinairtr of 
(onno\ rrsi.d auuU's. cxiising ic'pngna»U inau'ri.d, witlulrawing financial 
supptnl. «>r as^strting an\ (Jthrr lorn] of itnsjni.d o\ crsight based on (ho 
institution's power of the purse. ^3' 

Nothing inclicatcul that the editorial conmfent had c^msecl any <lisrup 
tion of the schools operaticMi; the termination ol luncling resulted 
j)riniar1lv tiom the: president's "displeiisure with the editorial polic\, 
and this dearh did nc:>t satislv the T fnJicr disruption standarcL**^'^*' 

^\:\:\ \hi\v\ \ Mahaiiia State Bd.* of Kdiu., U7:i \ Supp <>l.1 iM.I). Ala. 1%74. 
This ad inn was latei disnnssed when the ivsne tutanie nw>ot hecause Dickc) had 
tiansfeited to anotlu i lollege and was no longer int*resied i.n I'etnrning to the 
^ onginal latnpuH. I io\ State I ni\ \ Diikev. 101! K.Ud *>!'> ("ith (:ir. 10(58). 

i:U Io\nei \ Uhiling. 17/* t Ud 'llh ( ii 1<>7'<}. Sec aha \i]toii5:lli \ . Hani 
tnond. V. Snpp \':VJ.\) iD Mass 1970). atld Xineritan (.nil I iliertits I nion of 
Va \ Radford ( ollege. 'il 5 F. Supp. HO.'t <U .l) Va. 1970) 
Wt foMier \ Whiting. 177 I Ud I'lh. UiO ( Ith Cir, 197:^ 

r^(i. In /r>\/;< ). the (oiiit ol appt .ds also oxeiniled tlie (Usttid (onri's (()nclusi(>n 
tliat llie sehool's action w.is pistdied heianse tlu- ( <itnl>u\ / r//o was a state agctu\" 
and (onid noi legalU spt tid htaie fnnds to a<l\mate i.ioal segiigation. I he Fourth 
( irtuit ifuuludid thai vwii i\ ihe pafXM weie a state agent \, it would not be 

\ '3 ■ ■ 
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In another school u'lisorship (asc. Bazaar r. Fnmne,^^'^ the Fifth 
jGirciiit Court iiilecr against a university ^ attempt to\prevent publica- 
^tion of a student, literary magazine because it contained two student 
short stories that were considered objectionable because of the "earthy 
language" and their subjects-interracial love and blick pride. The 
court roncki(U»d that neither school financing nor a siattrnent identify- 
ing the miiga/ine as a university publication was sufficient **. . . to 
equate the University witii a private publisher and endow it with ab- 
solute arbitrary powers to decide what can be printed."P^ Reviewing 
f the case law concerning school-supported publications, the court found 
thilt . the (ourts have refused to recogni/e as permissible any 
regulations infringing free speech when not shown to lbe necessarily 
related to tlie,maintenance of order and discipline within the educa- 
tional process.'"''''^ . , — * ^1 ^ 

The need to satisfy die Tinkex, burden of material and substantial 
disruption applies m the same way to high school regulations of school- 
sponsored student publications. In New York a high schciol principal 
ii^ipounded undistributed copies of a student literary magazine because 
he found it obscene. The district court rejected this action, finding 
that the material was not obscene under the definition of (|>bscenity for 
minors imder state law. In the absence of "obscene" njaterials, the 
principal could not pr^'vent distribution of the publication without an 
overriding justification thnK would satisfy the *\substanti; I cli?^ruption 
and material interferejue staiidards" of Tif^ker, I . 

School officials have also argued that censorship of sjchbol-sponsored 
' student ptd)licaticms may'be justified when the obje^:flior|able content . 
mav be detrimental to the public confidence and gooclj will enjoyed by 
the school. The Fifth Circ^uit Court in Bazaar v, Folrtuhr concluded 
that such a justific atifin for curtailingjree speech would be applicable 
onlv in the "most extreuje cases," for 'to stifle speech K . . merely 
because it would draw an adverse reaction from thef majority of 
people . . . would be to virtually read the First Amen|dmeot out ()f 
the Constitution. . . Although potential danger tb the public's 

confidence in a schooWsystem is no^ enougK to justify |ensorship, on 

piohihiicd fioni ■rxprcs^inK Imsiiliis lo racial iiucgraiioiiA' (477 F.'id at 461). 
ror furilKM (iistusMon of ihr siiidcMit newspaper as a sVMc -.\\^vt\c\ . ser ArriiiRton 
\ S80 r Siipp 1348 (M.D.N.C 1971). " ■ ^ ' 

137. 47r> F.lid 'wO (')ih Cii. 1975). 

138. Id, at •)74. * , * ' , ^ 
\ V) If! at '}'J't (footnotes oniilicd). 

im KoppH N. lev inn J- Snpp., 456, (E.n.NX Ji>72). Sy.- uho Ihoncn v. 
Jenkins |0| F.lid 7'J'J (1th Cii 1973). in whicli the t^ditor of the student newspaper 
was expelled Ueanse he printed a ■four-letter" Milgarity fii a letter criticizing the 
president of his unisersiiN I he Fourth Circuit affirmed the district court's decision 
^ that tlw expidsion Nif)lal('d the student s First Amendnietii rigl)ts. The university's 
helief that the idea was'-offeHsiNC to good taste" (oidd not ^pt^tifv the curtailment 
of First Amendment llheities.s * ^ f ^ 

Ulf 17() F.1.M '.70. ")70 {5lh Clr. 1973J, fr//^rtnng, and' rr/frrtr*ng granted ni banc 
iMn\ t». 11>73). '\ ' ■ ^ . ' 
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rehearing en banc the court allowed the university to print on the 
Student uiaga/ine's cover a distlaimcr stating: "Tbts is not an official 
publication ot the University.*'**- 

If \i student publication is part of a journalistic laboratory, the 
types, of permissible controls may be gfeater than the mere require- 
'ment that libeKand obscenitv law^ be observed. For example, such a 
vehicle could be limited to student work anci the writing limited to 
assigned topics. However, a claim that a student publicadun is soleky 
an "educational device" and therefore subject to greater school control 
must be proved. The'^court will look closely to see whether faculty 
direction and advice is actually given in writing and publishing the 
materials. If this type of control does not exist and the publication is 
in fact an open sjtudent forum, then the school will not be able to 
regulate the publication as it could a product of a journalistic lab- 
oratory. Regulatipn of student expression will not be upheld T. 
merely because it comes labeled as 'teaching' .when in f.actiittle or no 
teaching [takes] place."**^ ' _ 
" The limited control a school may exercise over a high school news- 
paper that serves as an open forum for student opinion is iHustrated 
by the decision of \ew York federal district court. The court up- 
held the right of studeius to buy space in their student newspaper to 
express opposition to the war in Southeast Asia, an unpopidar polidcal 
, position in the school at that time. The principal haci prohibited die 
^ advertisement on the basis that it did not deal with school-related ac- 
tivity. The court declared that the First Amendment guarantees the 
students* right to publish their paid advertisement in the school paper 
ancj noted that earlier issues of the paper had contained articles on the 
war and other nbn-school-related activities. This case indicates- that 
when a student publication is used to communicate both general in- 
formation and the concerns of the student body, the school ^cannot 
(ensor what is printed on the basis that the subject is controversial or 
not a concern of the school. 

The courts have further dealt with whether school authorities can 
limit iiccess of students and nonstudents to scliool-sppnsoretl publica- 
tions. If the publication is anopen student forum used to communi- 
cate general information and concerns of the student body, the school 
cannot liniit access to the forum, e^en to avoid controversy, e nib arras s- 
ment, or the difficult judgments on materials. that may l)e unprotected 
speech; such as libel, obscenity, or speech likely to cause "uibstantial 
, disruption. i 

1 \Z Ua/aar \. ForUinc. tH<l I MM T^', jjth Cir. 1073). ' ' 

I4:i. I riijillo V. r()\r/.r.^l> I;. ,Supp,.I2r)6. 1271 (I). Colo. I97L). 'Sn- ^Js?) hazaar v. 
Fortune. 176 F,2(l nl'y TMU C:ir *H)73), and /uckcr \. Paniu. 299 k. Snpp. 102, 103 
(S.n.N.V. H)()9) 

141. /uckcr V. Panit/. '^M) F. Siipp,' KfJ- (S h.N.Y, 1969). \ . 
I4'>. Sf'f I.cc \, JU)ar(i of Regents. 141 F.2(l 12"')7 <7(1i Cir. 1971). and /uckcr v. 
I'anit/. 299 F. Snpp. 102 (S.D.N.V. 19fH)). Sn' Uarron. .-ifcrss lo thr Press-A New 
first Amendment Ri^hl, 80 Harv. K. Rk\. UMl yj9f)7) . . - • 
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Whatever the school's rights to control school publications, suspen- 
sion or expulsion of a student" for violating a rule on publications 
seems unreasonable except in extreme cases. If the school has authority 
to discipline a student for violating such a rul^v removing him from a 
position that has responsibility for the pub1icatii>n would seem to be a 
more effective and appropriate form of control tjian "suspension or 
expulsion. This was the action recently taken at Vassar College when 
the yearbook editors attempred to include both pictures of nude stu- 
dents showering and engaging in sexual intercourse and a senior class 
history said to be "full of libelous statements, pictures of nude stu- 
dents . . . that were clearly obscene and could cost us a libel suits' 
The students were removed from their positions, and the objectionable, 
material was deleted. The students have not yet challenged their 
removal."" ' ' ' . 



Weapons on SfcHoai, Groimvds 

' School boards, in discharging their responsibility to ihaintain orderly 
schools mav forbid students to bring onto school grounds weapons 
or instruments that might be dangerous to- the 'possessor or other stu- 
dents.y- A student who knowingly violates Such a rule may be 
suspended or- expelled. One satisfactory school board regulation on 
weapons provides as follows: ' . 

A stiulent shall not knowingly, po^scsv handle, or transmit any object 
that. can reasonably he a.nsulcrcd a weapon (1) on the school Rroi.nds 
durioK a.ul .innnediatelv before and immediately after school hours 
(2) on the sdiocl K.c.iinds at anv other time when the school is bemg used . 
hy a school Rr..u|>. or C!) off the sch.K.l Rro.mds at any school activUy, 

function. ot£i-\ent. ' . . 

I his rule does not appiv to normal school supplies like pencds and 
compxHses but does apply to any firearm, any explosiye includu.g f.re- 
crackfrs. any knife other than a small penknife, and other dangerous objects 
of no leasonabie use to the pupil at schoo'l.HH 

If a teacher or other school official finds a student with a dangerous 
obiect he can require the student to surrender the object and, if 
necessarv, use force to disarm him. Ifl a case involving.^.student who 
refused to surrender a pistol, a Texas court! noted that a teacher has 
not only the, right to remove a dangerous abject from a student but 

■ lili News and <)bser\er , Raleigh. N.C.), .\pri,l 4, 1Q75, afj2, eol. 1. . 

1(7. Such rules \y.nv not been se.iously ■questionedS.a.W*'. e.g., Breese y. Smith, 
•,01 P.'id T)!) (Alas, li(7'_') . . \ ' 

lt« R Pl(^^ )t I CiMMiM.s. Sui.fM S. sn nsions and Expiii.sions: Prqi-oskd 
S.K0O.' BosRD cJm. •->1 (1!I70). Such a rule would presumably encompass the 
- situation face.l l.y a reaut Illinois court in which a s.xth grader beat an- 
. e \ th a yardstick while the- teacher, was out of , the room In holdmg the 
t'acher not liable for neglig-uce, .lu- court .ledared that a -yardsfck u, a cla^^room 
cannot be considered an inherently .langerous u.struinentaluy. Clay y. Chicago 
Bd.of-Educ. 318 N.E.2d l-)3 (Ilf..\pp. 1974). • ^ 
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also the duty to do so when the safety of students or school personnel 
might Be threatened.**^* - 

An IlHnois court held that a student's rights had not beeh violated 
when a school official, acting on anonymous information that the 
student had a gun, asked police officers to disarm him.^^^ 

Under certain circumstances, a student may bring a weapon to 
school, but only under close scrutiny. For example, students in ROTC 
or other school-sponsored activities may possess weapons. The use of 
the weapon, however, must be properly supervised, as a Kentucky 
court noted in finding a t<ficher liable for injuries sustained by a pupil 
ifrom the discharge of a gun used during a school play. The teacher 
l^adMirected the use of a gun and **live„j)lank" Ammunition, but had 
hot .supervised, the preparation of the ammunition or inspected the 
weapon after it was loaded. 

■ Primarily because of the increased violence in schools, some states 
' hiavc made possession of weapons in school a criminal violation. For 
eijtample- a North Carolina statute makes it a misdemeanor, punishable 
by $500 Eine or six months' imprisonment, or both, for any person to 
possess any specified weapon, openly or concealed, on school properly 
ui^ less used solely for educational or school-sanctioned ceremonial pur- 
pcises.*'''^ Tho prohibition applies to all levels of education, to both 
public and private institutions, and to all property owned, used, or 
opiprated by the school board. 

Damage or Destri ction cjF Schoo^l Property 

The maintenance and preservation of school property are legal 
duties of t|ie school board. In carrying out this responsibility, 
the school board may adopt regulations prohibiting misuse of and 
damage to school property; suspension or expulsion is a permitted 
sanction in extreme violations of these regulations. 

The type of discipline a school may impose for damage to school 
property depends on the circumstances. Accidental damage or de- 
struction is not basis for suspension or expulsion. Evert damaj^e caused 
by a student's carelessness or negligence docs not justify depriving him 
bf school attenclance.*''"* Similarly, such minor injuries to property as 
carving on a desk top, writing on a wall, or even ripping a page out 
of a schpol' book do not Warrant suspension or expulsion; thus the 
school has no authority to' impose these sanctions for such offenses. 

if 

149. Vfetcalf v. Matt*. 21 Trx. App. 174. 17 S.W. 142 (1886), 
ir>0. ht He Koykiii. S9 111^ 617. 237 NJE.i>d 460 (1968). 
151. Wrsley v. Page, 314 S.E.^d 697 (Kv. App. 1974). 
ir>2. N. C. Gen. Stat. § 14-169.2 (Supp. 1974) . * 

l-,3. Holinan v. School TrmCers of Avon. 77 Mich. 605. 43 N.\V\ 996 (1889); 
accord, Perkins \. Iiulep. .SchcH)! Dist.. 56 Iowa 476, .9 N.W. 356 (1880); and State 
V. Vandcrhilt, 116 Ind. 11, 18 N.E. 266 /I888). i^nirrallx Goldstein. Tht^ Scope 
and Sonrce.K of School Hoard Authority to Reptlate Student Conduct and Status: 
A Sonconxtitutiotial Analysis, 117 V. Pa. L. Rfv. 373.402-3 (1969). 

37 



But if a student w illfullv,([estroys school property, he may be ekpelled 
uiul(M ((Mtain uu uinsianccs.'''^ Wlien the destruction is serious and 
premeditated, as in arson or major vandalism,, the school board may 
suspend or expel tlie student or even swear out a warrant for his arrest. 

Pa/ental responsibility laws are another device for dealing with 
vandalism of sdiool p!opert\. These statutes makej)arents liable for 
willful or malicious property destruction committed by their chil- 
dren.'"' and tliey apply-wbetber tlie damage is done during or after 
school.'*'" Most of these laws were passed in" the |ate 1950s as a deter- 
rent to school vandalism. 1'* Courts have interpreted them, strictly, 
on the,b;isis that thev are contrary to the (ommon law, but have up- 
held them.^'' ^ 

Pfrsonal Appkaranck s ^ ^ 

Historically. scFiools have exercised strict control in mattery of stu- 
dent dress and grooming. *In recent years, liowever, .as long hair, 
beards, and nuistaches became fashionable for men and*' unconven- 
tional (lotlies became the standard for young people of both sexes, 
school s\stems frecfii^ntly have found themselves in court defending 
the validitv of student dress codes against challenges by students and \^ 
tl^eir parents. In a/multitude of law suits, students have argued that 
the United States Constitution gikrantees them the right to determine 
fort themselves the lengt^i of their hair ;muI the manner of their dress! 
School systems generally 'have denied that school children have such a 

VA. \\\\\\\\\A of Edac. n. ^-lanscn. ")fi N.j. Super. 567, J53 A.2d .393 - (195&). 
Si'i hiso N.J. Rm. Vi\i> § l8\-37'li (Supp. 1971), which Ucdaros that "willfuUy 
tausinj; or attcinptin^ to cause, sul)stantial dainaj^c'tw schik)l propcrt%" is a valid 
basis loi suspt'udin}< ;i stuch ut. »j 
[■}'). ^tr. r.^., N. I. Rm. SiAr. § J8A-37-3 (which docs not require property de- 
struction to he willful or malicious) ; N. C. Gk\. Stm. § 1 •i38.1 M969) . 
IV). Palnivra Ud. of Kdu( . \, Hansen, 50 N.J. Super. 567, 153 A/Jd 393 (1939). 
157. CohncN Sl \ alentine. S^op J'undalism* ivitlt Parent Responsihility Laws, 145 
Am. S( H()()(, rJi>. |. 9 (I9<i()) . Stu- gcnt rnlly Note, The Iowa Parental Rfslmnsibility 
A(t, Y) lows I.. Rh\. 1037 (1970); Note, A Constitntiona! Caveat on the Vicarious 
/ ia{>iht\ of F(Vtnt\, 47 Notrf Owti I.\w Rtv. I3lil (1972). 

15H.- Sre, r.^r. 1 anuo Indep. Consol. School Dtst. v. Ciawthqcne, 70 S.I). 106. 73 
N.W.litl 337 (1955) S(c also .Mien \. Chacon, 449 S.AV.Ud U89 clex. Civ. .App. 1969). 
in whid'i the loinj enjoined a suspension hased on a hoard regnlifion lequiring 
pa\n»ent in full ol daMiaj;cs to school plopertv before reathnission to school. The 
(ouu htuiuljhaJ the school had not followed its own policy of taking?, parents' 
iniancial conditions into adouut. , / ^ 

I5<r See. e.ir., lu w Sonell. ijO Md. App. 179, 315 A.2d 110 (1974); Cu'poral Ins. Co. ^ 
ot Auieiita' N,' l aulkuei, :.!59 N.C. 317, 130 S.E.Ud 645 (1963). Ihtt sn torXcy v. 
Lewless, lili7 C,a, 715, IHli S.E.lid 700 (1971;. in which the Georgia Supreme Court 
stmck down 'that state's p.uental \ icarious liahilitv statute as \iolati\e of the due- 
process clause of the FouiiecMUh Apiendnient. The court noted thai similar statutes ^ 
upheUl in othc i st.U(s pioNule<l toi f)nl\ limited recover\^ and were intended is ^ 
penalties to aid in (r)ntioning juNcnile deliucjueuts, while the Georgia statute al- 
lowed Hudimited lecoveiv of piopeit> and personal' injurv damages and was uoi 
intended as ;u pt naltx . ^ ^ * 
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right and have argued that even if such a right exists, it must yield 
to the state's ()\ei iuling interest in operating fh>i, pubhc schools. 

Unfortunately, alter enormous expenditures' of time and money by 
students, parents, school olficials, anil slate and leilend courts, uuiform 
rules on the degree to which school oUicials uiaV regulate the grooming 
and dress ol pubH( school students do not exist. Mafiy courts have 
accepted the student arguments and sharph restricted the power of 
schools to govern student- appearance, but niany have upheld the 
schools' authovitN to regulate student dress anci grooming extensively. 
The Supreme Court has (ohsistently and frequently refused to hear 
cases ilealing with stuilent appearance and thus- has left standing con- 
flicting lower court opinions.^^'^^ Consequently, in answering questions 
-about schools' authoiLtv to control student appearance, one must first 
ask, Where do you live? ' 

Hair CodeS ^ 

The most frecjuently litigated issue in student appearance cases con- 
cerns the regulation ()f hair length on male students. Five of the ten 
circuits of ^he United Stateij Court of Appeals (First, Third, Fourth, 
SevenilH and Kigluh) have ruled that students have ;r constitutionally 
prptected right to choose their owil hairstyle,^*" and this right extends 
to all school :wtivities including athletic s.'«- ilowevei, these five cir- 
cuits have not agreed on the constitutional basis of this right. 
: The First Amendment's guarantee of tree expression,^"'' the Ninth 
Amendment's guiirantee of the right to privacy,i*^* and the Fourteenth 
Amendmerjt's guarantee of due process and equal protection^ have 
all been used to provide the constitutional underpinning for the right 
of male students to wear long hair.i"« While this right rs not absolute, 

160. See, Holsapplf' \. Woods, 100 F.2(! 19 <7th C\x,)<fCert, denwd, 95 S. Ct. 
ISI fl971) \striking down school i^rooiniiig code as an unjustified Mifringcment 
of students* ( onstiUitional right to wear h;iii at anN length); Karr v. Schmidt, M60 
rs. ()()9 (en han(>. (crt. dfuini, 109 t .S.t9H9 (1972) nipholding school grooming 
code and setting out a ride tlvat^n pnblic schools dress codes are constitiUional 
per se). " , 

KM/ Sn\ Kiisi Circuit (Maine, Mass., N.H-. R.I// P.R ), Richards v. Thurston, 
ILM h-LM l^Hl (1st Cir. 1970}; ihiid Cirinit iDel.. Pa,. Vir. H.), Stall v. School 

»d.. 4')9 F.LM :iS9 Cir. 1972); honrth C:ircu/t (Md„ S.C, S.C., Va„ W. Va.)- 

Massif \. Henr\, m F,LM 779;ilth Cir. l972);AcNenth Circuit find., 111., Wii.). 
Brecn n. Kahl. 119 F.2d 1034 (7th C:ir. I9(i9), />7. ti^'uird, 398 I'.S. 937 (1970); and 
Kigldli Ciirnit i Ark., Iowa, Minn . Mo., N/l).. N.O.. S.i),), Bishop \. Colaw, 4r>0 
K,2d I0()f) f8ih Cir. 1971). No opinion con^Miung long hair />n male studcnis was 
found for either the Seconal Ciicuit (Coii/.. N.Y.. or the circuit for. the District 
of Columbia. 

ir)2. Ser Long \, /iJpp, Mt) I .2(1 ISO (/th Cir. I^/'S) (per curiam). 
1G3. S/'/' BreeiV\ :^Kahl. 119 f 2d 1031 (7th Cir. 1969) fcoustitnlional right found 
in (he pt-nnml)ras.of the l irst and )^intli amendments). 
l«l. Id. ■ / ' 

■ Mir>. Srr, Stnll \. School, lid.. 1")9 K2d 339 .(3d Cir, 1972); , and Richards v.- 
i hurston. 424 F.2d 1281 . 1 st JCir. 1970). 

l(>r>. Mr. Jnsiice Douglas l^s concluded that "one's hair style, like one's taste for 
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it has sufficient constitutional piagnitude for these courts to require 
school systems to meet a substantial burden of justification to regulate 
student hairstyles.^®^ ^•'^ " * . 

Absent a showing by the school system that long hair creates "sub- 
stantial and material c^isruption" or healfh or safety hazards, or Sub- 
verts the basic purposes of the school program, a hair-leng|h regulation 
is constitutionally impermissible in the areas served by these courts.i«« 
Even in these limited circumstances, the school official must try to lise 
ot^her ways to prevent disruptions before he n>ay-Tn'de«v,g^^uudent to 
shear his locks.^^^ Thus, in the states within these federal jurisdictipns, 
a school hair code is presumed invalid unless the school demonstrates 
with specific evidence that long hair is "disruptive" or hazardous. 

In four other circuits,, however, (Fifth, Sixth,' Ninth, and Tenth) 
federal courts of appeal haye^.ruled that students have no constitution- 
ally protected fundamental interest in their personal appearance, and 
anylnterest they do have is so insubstantial that it is not cognizable in 
federal courts and therefore is subject to state and school regulatiori."<> 

food, or ones liking for certain kinds of music, art, reading, or recreation^ is 
certainl) fundamental in our constitutional scheme-a scheme , designed to keep 
government off the l)acks of people." He considers deciding about the length of 
<mes hair to be among the fundamental rights retained by the pelDple under the 
Ninth Amendment. Olff v. East Side Union High School Dist., 445 1s2d 932 
(9th' Cir. 1971). cert, dniird, 404 l^.S. 1042 (1972) (dissenting opinion). 

167. The Seventh Circuit has concluded that although one's interest in appearing 
as he chooses may be of a much lesser magnitude than "a fixed star lii our consti- 
tutional constellation/' when violation of a school grooming code could result in 
ilepriviug a stgdent of his opportunity to obtain an education, the school must 
meet a substantial burden' of justification. Holsapple v. Woods, 500 F.2d 49 (7th 
Cir: 1974). Com/Nirf Miller V. School Dist. No. 167, 495 F.2d 658 (7th Cir. 1974), 
in which the court (^f appeals upheld the dismissal of a male school teacher because, 
inU'r alia, of his mode of dress and his beard. Th^ court stated that 'the consti- 
tutional interest which plaintiff seeks to vindicate is not of the first magnitude and 
the Impairment, of that interest is a relatively minor deprivation at best." Id. a& 
fi<i5. Hre gcnrmlly Ham v. South Carolina, '409 U.S. m (1973). in which the 
Supreme Court concluded th^t a trial judge's refusal to question potential jurors 
as to tlieir .bias against beards did not reacji the level of a constitutional Violation. 

168. Srr, Holsapple v. Woods, 500 F.2d 49. 52 (7tli Cir.), cert, denied, 95 
S. Ct. 185 (1974); Massie v. Henry. 455 F.2d 779. 783 (4th Cir, 1972): Bishop v. 
Ccrmenarcn 355 F. Supp. 1269 (D. Mass. 1973). 

169. Sec, r.g.. Massie v. Henry. 455 F.2d 779, 785 (4th Cir, 1972), in which the 
court rejected the school officials* arguments .that a hair code was justified because 
of the disruptive reactions of others to long hair on males and to ensure safety- 
in sluip and laboratory courses. The Fourth Circuit panel noted that hairnets 
would prevent the safctv lia/ards in shop and lab and that school officials should 
work for tolerance of freedom of choice in order to defuse the adverse reactions of 
others. 

170. See, e.g.. Fifth Circuit (Ala., Canal Zone, Fla., Ga., La., Miss., Texas), Karr v. 
Schmidt, 460 F.2d 609 (5tli Cir.) (en banc), cert, denied, 409 U.S, 989 (1972); Sixth 
Circuit (Ky., Mich., Ohio. Teiin,). Jacks<m v. Dorrier, 424 F,2d 213 (6th Cir.), 
cert, denied, 400 l\S, 850 (1970); Ninth Circuit (Ariz., Alaska, Cal„ Hawaii. Guam, 
Idaho, Nev.. Ore.. Wash.), King v. sSaddleback Junior College School Dist., 445 
F.2d 932 (9th Cir. 1971); Tent^ Cirpdt (Colo., Kan., N.M., Okla.. Utah. Wyo.). 
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These courts have rejected not only the constitutional bases for the 
right to determine one's personal appearance outlined above^'^ but 
also claims that hair codes violate freedom of religion^^? and parents' 
constitutional right to raise their children according to" their own 
values.i^^ - \ ' 

^ithin the geographic boundaries of these four jurisdictions, school 
systems need only cjmonstrate that regulation of hair length is ration- 
ally related to educational purposes— a burden ojf justification not 
difficult to satisfy.i'^ . 

The Fifth Circuit has determined that, in public schools at the high 
school leveLand J^elow-Tschool grooming codes are constitutional per se. 
Federal district courts in thats^ircuit must dismiss a student challenge 
to such regulations for failures, to state a cause of action unless the 
student's complaint alleges that\he regulation is wholly arbitrary or 
discriminatorily enforced.^'"* Thus;nhe per se rule would not apply to 
a regulation that required all males to have crew cuts or to a regula- 
tion that was enforced only .against black students wearing long 
afros.^^^ In those federal circuits that /strike the balance in favor of 
nonarbitrary school regulations, however, students may be able to at- 
tack school hair codes successfully in state courts on the basis that 



Freeman v. Flake, 448 F,2d 258 (lOj^i Cir. I97I). cert, denied, 405 U.S. 71 (1972). 
Mr. Justice Black iigreed with this position, arguing that no direct positive consii- 
tutional command protects student hair length and that federal courts lack power 
to interfere with the way 5tate operated public school systems regulate schoolboys' 
hair length. Karr v. , Schmj^dt. ,401. I .S. 1201 (Black, J^.G. Justice for the Fifth 
Circuit, 1971) (denying emergency motion to vacate stay of injunction pending 
appeal). 

171. See, e.g., Karr v. Schmidt. 460 F.2d 009, 614-17 (5th Cir.) (en banc), cerL 
denied, 409 I'.S. 989 (1972), for a catalogue of the arguments against sustaining the 
students' claimed coni^titutioual right to choose\hcir own hair length on the grounds 
of First, Ninth, and Fourteenth Amendment guiirantees. 

172r-N<rw-Rider v. Boawl of Educ, 480 F'2d 693 (10th Cir. 1973) (rejecting a claim 
that a school regulation requiring Pawnee Indian students to cut their long, braided 
hair violated their freedom of ireligion). 

173. Hatch v. C;oerke, .502 F.2d 1189 (10th Cir. 1974). The Tenth Circuit concluded 
that challejiges to hairstyle regulations lack "constitutional substance" regardless 
of who asserts them.;, The conflict between the grooming code and the parents' 
practices of child-rearin^ do not involve "a sharp clash with complete and religiously 
founded concepts of raising children." ^ 

174! See Karr v. Schmidt. 160-F.2d 609. 616 (5th Cir.) (en banc), cert, denied, 
mys, 989 (1972). ^ 

175. fd at 617-18. The Fifth Circuit Court imposed this per se rule to achieve 
uniformitv among the district courts in the circuit and for reasons of judicial 
efficiency. 'But see l.andsdale v. I'ylcr Jr. College, '470 F.2d 659 (5th qir. 1972), 
in which the Fifth Circuit drew the line of pcrmissibUity of_hairstyle regulation 
between the "high school door and the college gate." concluding tHan an "adult's 
constitutional right to wear his hair as he chooses sitpersedcs the state's right to 
intrude." . ' 

176» Karr v. Schmidt. 460 ^F. 2d 609, 017 n. 26 (5th^Cir.X, cert, denied, 409 tf.S. 989 
(1972). V. 
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either state constitutig^iial or statutory law limits the power of schools 
to regulate student appearance.^^^ * 



Dress Codes * 

Even those courts that hnve recognized a significant constitutionally 
protected intere^st in one's personal appearance have held that school 
^ ^ officials have broader discretion in regulating the clothing that may be 

worn at school than in regulating hairstyles. Less justification for 
regulating dress is required because the infringement of personal lib- 
erty is temporary, since it is limited to the time a student spends at 
school. In ^ontriujt, the effect >of a hair code remains with the students 
*'24 hours a day, seven days a week^ nine months a year."^*^^ ^ 

Despite this broader discretion, school systems may not regulate a 
student's manner of dress unless they can show that the regulation is 
necessary to the performance of the school's educational mission. In 
general, school dress policies that prohibit the wearing of pants by 
girls,^**'^ dungarees or jeansj^^^ or any other general style of cloth- 
ings^*- have been fouiicl to b^ impermissibly overbroad and unneces- 
sary to prevent disruj)tion and promote academic adiievement.^^^ 
Still, bikinis on girls and loincloths on boys are inappropriate school- 
house attire, * 

Schools may prohibit unsanitary, obscene, or scanty and suggestive 
clothing, 1^'' and "a certain degree of arbitrariness [will] be tolerated 
to permit effective- and speedy enforcement" of such regulations. 
In addition, health and safety consfderations may empower schools to 
require that students wear certain clothing when participating in spe- 
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177. Sec, r.g,, Bicrse y. Smith.. "501 P.litl 159 (Alas, li>72) school hair-lcngth regu- 
lation impeniiissibh infringed stiujcnt's right inulor Alaska constitution to exercise 
his personal choice as to .ippearanjlre);' Wurphy v. PocatcHo School Dvst.. 94 Idaho 

• 480 1M.M 878 (1971) <'imdei Idaho constitution, the right to wear one's hair in 
the tuanner of his choice is a protected right of personal taste); Ncuhaus v. Fedcrico^ 
'>()■') P 'Jd 939 (Ore. App. 1973) (School l)oard not aiuhorized by state .statut<Si to 
govern student hairstyles), ^ 

178. Sf'r. f'.g,!' Richards \. l lunston, 42!4 K.lid 1281 (Isi Cir. 1970), and Copeland v, 
Hawkins. 3:>1» F. Supp. 1022 (K.I). Ill, irf73), 

,179, Richards V. 1 huistcm, 424 F.2d 1291, 128.V8(i, ( 1st Cir. li)70) . .Vv Goldstein, 
rjic Scope nnd Sources of Srhool Hoard Authority to Regulate Student Conduct 
and Status^A Xonconsdtutional Analysis, 117 U, Pa. L. Rfa'.-373 (1969) . 
180, See, r.f^., Johnson \. Joint School Dist, No: (io, 95 Idaho 317, 508 P.2d 547 
(1973): Scott V. Board of Kduc. 01 Misc. 333, 305 N.Y.S.2d 501 (1909). 
IHI.. See, rg,, VValhice \. Ford, 340 F.2d 1.56 (E.D. Ark. 1972); Bannister, v. Paradis, 

■ 316 F. Supp. 185 (D.N. n. 1970). ' . ^ 

182. See, r,g., Wallace v. Ford, 310 F.2d 156 (E D. Aik. 1972) (regulations prohibit- 
ing "grainn " dresses and tie-dved clothing). ' ' 

183. See niso Miller v. (,illis. 315 F. Supp. 94 (N*n. III. 1969); Crossen \\ Fatsi. 309 
F. Supp. 114 (I). Conn. 1970). 

m. (,ral)er v. Kniola, 52 Mich. App. 269. 216 N.\V.2d 925, 926 (1974). * 

185. Wallace v. Ford. 340 F. Supp. 156. l(i3-64 (E,!), Ark, 1972); Bannister v. Para- 
dis, 316 F. Supp. 185, 188-89 (D.N.H. 1970). ' , 

186. vVallace v. Ford, 1^6 F. Supp. 1.56, 162 (E.D. Ark. 1972). 
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cific activities—for example, helmets for football players or hair nets 
for students who are serving food or taking shop courses. Similarly, 
wearing apparel that damages or destroys school property may be 
prohibited.^^" ^ ^ 

As in the cases involving hairstyles, courts in those circuits that 
have found no substantial federal Hjuestion raised in challenges to 
grooming codes are very likely to sustain a school's dress code unless 
it can be shown to be clearly unreasonable, arbitrary, or enforced in a 
discrimii^^tOry manner.^^^ Dress codes may still be struck down. in 
these states, however. When state anct federal courts find that! in enact- 
"Ing the regulations the school officials exceeded their authority under 
the state's constitution or statutes.^**" 

Symbolic Speech ' . 

I ' ^ ■ . • 
Students who have challenged school dress codes have frequently 
argued that their personal choice of clothes and hairstyle constitutes 
"symbolic speech, ' protected by the First Amendment. While this 
argument has met with little success in the cases involving a student's 
generaf choice of clot-hing^iind hairstyles, in cases involving such 
items as armbands and berets courts have accepted it.^-*^ In these cases, 
courts have looked to the Tinker disruption standard in jijdging 
school dress codes.*-'- They have struck down broad, general prohibi- 
tions of clothing that might be classified as symbolic speech^'^'^ but have 
sustained school regulations when it is demonstrated that they are 



.187. See Siionibcrg \ . Kmich, 00 N, I), 750, 236 N.W, 477 (1931) (upholding school 
prohibition of metal heel plates that damage the floor). 

188. ^ five, e.g., Pres«^ \. Pasadena hulep. School Dist,, 320 Y. Supp, 550 (S.D. 
lex. 1971) (challenge to school dross code is a proper case for federal courts to 

apply doctrine of absention). - 

189. '.W, e.^., Alexander v. Thompson. 313 Y. Snpp, 1389 (G.O. CaU 1970) (Cali- 
f()rnia statute iuit|K)rizing school boards to prescribe rules for discipline did not 
also authorize thrni to regulate dress and personal appearance of public school 
students); Johnson Joint School Dist. No. 00, 95 Idaho 317, 508 P.2d 517 (1973) 

(School T)oard exceeded its jurisdiction and authority by prohibiting female students 
from wearing slacks); Scott \. lioard of Kduc, 00 Misc.'833, 305 N.Y.S.2d 601 (1969) 

(school board had no power to regulate student dress for reasons other than safety, 
order, and discipline). 

190. See, e.g.. .Nfassie \. Heiuy, 455 F.2d 779 (4th C:ir. 1972), and Richards v. 
Thurston, 421 F.2(l 1281 (1st C;ir. 1970). Clourts usually have found that ones 
general stvle of persoiull appearance lias sufficient communicative content. Ihit see 
Cihurch V. Hoard of Edue.. 3.")9 F. Supp. 538 (E.I). Mich. 1972). 

\\n.. See. e.g., Butts \. Dallas Indep. School Dist., 436 F.2d 728 (5th Cir. 1971) 
(the wearing of black ann bands protesting the war i\\ Vietnam was held to be 
protected expression). ' 

192. See Tinker v. Des Moines Indep. c:ommnnity School Dist.. 393 I'.S. 503 (1969); 
see aho text accornpanving notes 2Ji-35 .supra. « » 

m\ See, e.g., Wallace \. Ford. 340 F. Supp. 150, 104 (K.D. Ark. 1972) (general 
prohibition of shirts with symbols and slogarfs on them held to be unconstitu- 
tional Iv overbroad in viola tio;n of First Amendment). 
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necessary to pievc^t siibJtantial and material disruptions of school 
dpcrations.i^*^ ' ^' , ^ v . 

School DlscipijNF. Based the Marital 
ok*Parental Status OF Students , 

The question whether school authorities may discipline students be- 
cause of their marital Or parental status has caused contusiop and dis- 
agreement in the' schools and the courts for many yearsr As one com- 
mentator aptly phrgised it,^ ' » * ^ 

Wl.cn teenagers combine weddijig bells' with school bells, tS^resulting 
commotion n.ay soin.d like fire ilarm bells to superintendents and boards 
of education. ' . 

The chaos and confusion increase iii intensity for both pupils and educators 
when weddiug rin^s, engagejuent rings, ami teething rings^ are exchanged 
at the saiiie tij^c.^^^; . 

This sectiiS^ill discuss the tase law that has.grown^out of this chaos^ 

a ndxon fusion, 

• ) ■ > . 

Mciritai Status " 

Compulsory Attendance ,., 

The state can clearly, compel children to attend school. In several 
cases however, courtsJiave been asked whether married stiSdents are 
subject to compulsory atteiulance statutes. The consensus of the re- 
ported cases is that m^irried students are emancipated and therefore 
no loneer amenable to compulsory attendance laws^^>« unless the statute 
, specifically requires their attendance.^^*" Most state legislation^ that 

~m Sce '^g., Mfelton v. Young. 465 F.2d 1332 (6th Cir, 1972), cerL drnird 4/1 U.S. 
' oVl' (197'M (hiKh schoorstudent's suspension for uxaring Confederate flag on his 
■jacket did not violate the Constitution in ^iew of the r.cially 
school an<r in the co.mnuni.v): Hnnande/ v. School Dist. No. 1, 31a K Supp. 289 
(1> Colo 1970) (school (ould prohibit the ^v•earing of black berets when wearers^ 
had participated in. disruj>tive conduct and -berets were the symbol of such dis- 

lO^Cklrns, i^chot>l Bells and Weddiufr Bells, 1 J. L. & Eorc. 649 (1972) ■ 

m, Srr ,r (.oodwin, 214 La. 1062. 39 So. 2d 731 <'^'fy: "^^^^^^^^ 

n, ^89 27 So. 2d 173 (1946); I» »r Rogers. 36 Miso 2d 680. 2M N.\.2c 172 

M.962); State v.'Jc.aus. 168 Ohio St. 174. 151 N.E.2d 709 ,(1958). cert, dented. 3d9 

r S 9-t') ( 10")9) , ^ 

1<)7" Mlhongh no statute has been found that specifically requires married students 
lo artc.ul sdiooL;. state prol)al)ly has authority to make such a requirement. But 
oiu- u,..un.-ntator has pointed out at least two constitutionally protected exceptions 
,o this power: a state Vannot compel school ati-iulance if the requirement would 
prevent the l.readwini.er from si.pBorting his fimily or endanger the health of a 
pregnant student. See Knowlcs Hig\ Schools. Marriage, and the Fourteenth Amend- 
mfnMl J. Fam. L. 711, 718 (1972).] ^ , 
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specially addresses the attendance of married students, however, ex- 
empts dieni troin compidsory attentl*ince laws.^^*" 

Expuls/ons and Sxisprnswns 

When schools have expelled or suspended students because they are 
marriecll they have sought to justify their agiion on the grounds that 
it discouraged teenage maij^ges, reduced dropout rates, and prevented 
"corruption" of, other students by th^ more precocious married stu- 
dents. Attempts to expel married students from the public school 
permanently have been uniformly unsuccessful. 

In the reported cases, the courts have considered the issue of per- 
manent exclusion only twice, ^and both cases were decided in 1929.^^" 
In one of these, the Mississippi Supreme Court emphasized both the 
state s policy of encouraging education of its children and traditional 
public policy strongly favoring marriage in finding arbitrary and un- ^ 
reasonable a school board regulation that barred otherwise eligible 
married students from attending public schools. The court concluded 
that married students cannot be excluded from public schools unless; 
immorality or misconduct potentially harmful to the welfare and diS-^ 
cipline of other students is evident. Rejecting the school officials' 
argument, the court foi/nd that other students would benefit from 
association, with married students, ^ 

In k more recent case involving the United States Merchant Marine 
Academy,2«'> a federal (fistrict court ruled that the Academy coujd not 
constitutionally dismiss a cadet because he was married, even though 
he had agreed not to marry while he was a student. The court con- 
cludect that marriage is a fundamental right guaranteed by the United 
States IConstitution; therefore, the Academy regulation prohibiting 
cadiet it^iarriages was not justijied by iny compelling governmental in- 
terest. Finding no concrete evidence that the proscription on marriage 
was factually related to academic or disciplinary necessities, the court 
ordered the cadet reinstated. In iiummari/ing the law on school ex- 
pulsions \be!tause of marriage, the court stated: 

[A] stluiciil ma\ not he expelled from plihlic sthool simply because of his 
irta/iliill slaliis, without .1 factual showinjy of soiiio miscondiict or immorality, 
and wilthont a clear and convincing demonstration that the wclfart or 



nm. Srr f'J. Fla. § 'J.'^2.01 (Supp. 1974). Ihc Florida statute exempts 

married students and unn\iirried stmlonts who arc pregnant or have -had a child 
out of wedicck from the compufscnN attendance requirement. It aljfO provides that^ 
'these students shall l)e entitled to the sartie ed\icationaI ins^jiiction, or its 
eqiiivalent, iis other students, •l)ut tnay he assigned to a special class or program 
J)etter suited to their- spec ial needs/' I 



m). NuLt v iRoard c.f Educ, IU8 Kan. :.()7, 27^ P. 1065 n9'J9)j McLeod v. State, 
I'i4 Miss. HiB lliU So. 737 (1929). i 
',m O'Neil i Dent, 364 F. Supp. :.65 (F. DA'A'. Il97.3). 
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(liH(ipliiir t)f ihv oiUv\ piiptU oi ih« scIiooIms injuriouftlv affected by thr 
prrwiut^ of iiiairu'tl ^iiult nis -i*^ 

When school ofiitials have removed quarried students for short", 
periods rather than expelling tlieni l?ecause of their married state, they 

, have offered a second justification for their action. They argue tliat 
tlie confusioi) urul disoriler caused by a student marriage-both to the 
school ;i^d to the mah^iage itself— is' greatest immcdia^tely after the 
marriage.. It is during this "(lifficult reacljustment period, they argue, 

• xljat r\iarrieir>tudents'havc the greatest influence, on other students, 
dxfti most need tim^ tQ s^abili/e their new ntltrriage. Thus, school of-^ 
ficials conclude, it p better for the student marriage and for th^ schoql ^ 
that the .student be suspended for tj]e period immediately after ^the 
marriage. 

One state (oyrt accepted this rationale anct upheld the expufsion of 
a student for thiu remainder of the term in which she became'-mar- 
ried.^^^'-*^ M<5st state courts that have ruled on this issue, however, have 
not approveil even temporary suspensions based solely on the marital 
status of the student.-***^ For example, a school regulation that required ' 
a marrietl s tux lent to withdraw from school invmediately for one year 
and then be reinstated as a speciaf student only^with the principal's 
permission \vas held to be unreasonable apd therefore void.' The Ken- 
tucky Supreme (lourt ruled that the regulation, in determining in 
advance that all ifiarried students mu^s^t miss bne'ye;if's education re- 
. gardless of the imlividual circumstances, was too s^eeptng.^^^^ 

The Texas CiviJ Court of Appeals, overturned the three^week sus- 
pension of a husband and wife, finding that "marriage alone is not a 
proper grounti for a school district to suspend a student. "2^*' There was 
no evidence, that the marriage hjul caused turmoil or interference wit|i 
the education of other students. ^ 

Rlsiririions'on School Activities * 

School regulations t.hat exclude married students from extracurric- 
ular activities^ hi|ve met^vjth greater success, at *l^ast when they hal^e 
been challenged in Court. These regulations are justified by school 

liOI. Id. ai '>6?», This staununt is diciuin as it tonccrns state-supported public 
(•(liicatioii, HowcM i . in light (if I he itnportancc the Supreme Court has attached 
to thf state-j(r«mtf(I ri^ht to a iirc public cducution, it is probablv an accurate 
si.ncnunt of thi- stai^davd that federal (Ouits- <\'iH apply in sinUlar cases. See, e.g., 
\ (,(jss \. I. ope/. S. Clt^Tl^y (!1)7,*>); and Brown v. Board of Educ, 347 r.S. 183, 493 

'ZiYl. State ex rrl. l lioinpson \ Marion C:tv. B(K of F.duc, 202 Tenn. 29, 30*J ^.VV.2d 
'^7 (19'>7). ^ , , V 

203. SV-r. ng., Board'of I-^duc. v. Bentley, 383 S.\V.2d 677 (Ky. 1964): ' Carrojlton- 
F.irnuTs IW.uk li. Indep, Sihool Disi, v/Kiiifiht. 418 S.\V.2d 33.1 ( l ex. C:iy, App. 1967); 
and Anderson \. Ciuuon Indcp. School Dist.. 412 *^-\V.2d 387 ( ivx. Ch*. App. 1967). 
201. -Board of Kduc. \. Bentlcx, 383 S»W.2d 677WKy. 19r>l). , 
2(r>. ClarroMton-Karuu-rs Branch Indep. .^choor Dis't. v. Knight, 418 SAV.2jd 335 
i l ex. Civ. App. 1967). • . * . ; 
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.i|ith()i UK'S as iint sN.iiN lo (hscoura^e (,hil(l inaiiiapcs, to ( iirf) dropoui 
|)i()f)lcms. aiiil lo |)i( sct\r* siiuU'Ml. iihUiia^t'S;; l)V rinphasl/ing l)asic 
rdiKatioii whiU* ^imu^ ilu' siikU'mi inor.f timt' with his spoiisi* and 
fainiK lUv schools ha\i* als(^ ai^iuM thai iht'sc icmdatioiis do not 
aiiioiint to a pciialtN on inaiiia^t* ot ne|>il\ .ition oi nliKution, haausr 
cxtiac uriic idai a(lL\4iirs air a iioiirssciilial purl ol, rdif( ation. Tniil 
re(C»ftK\, ihv (oiiils ^rncialU ac < ^'pu'd ^ht'st; pisidii aiions and upheld 
the cx^ lusioii ot niained student^ iu>iii pat (ioipatiiig in cxtrac iirri( idai 
iirtivities.-'"^ " 

In Hu* last ivw \eais. Irdnal and state (ouirs Uavr reversed them- 
selves, iindin^ that sU( h iestri(tion\ are invalid, 1 hese (i)iirts have 
lejected the aigiunent that exuac iirric ular activities are a nonessential 
part oi pu!)4i< ediKatioii, Imdin^ instead tliat tliev are "aii integral and 
( oniplementaiv part oi the lofal sdiool proRrani< T he courts have 
emphasized that lesti itiionv.on participation in extrai iirrjcular ac- 
tixities amount to a de))i i\ati(>n oi ^n important element of a <;tudent\ 
slate granted light to an education-"'* and to an infringement of liis 
(onstitutional light to marital privacN.-'" f hev have Tecjtiired, there- 
fore, tliat the restrictions \)c necessitated h\ a (ompelling state interest 
in Older to withstand (ouit s( r).itin> .-"^ School systems faced with this 
burden of justdication have not <hown that stutlent marhages produce 
or (ontiil)ute to student diopouts, disiuption of scjiool o|)erations. or 
the corjuption o( st\idents,->- 

\fosi cases involving iestri(tions on extuic uii icular activities have 
been brought by stai, male .ithletes who have been barred from 
{Mrticipatioii in athletic piograms,-*' I'ho courts in these. cases have 
lecogni/ed that in addition to 4he denial Ol a (omplete education 
ajid the inlringement oi inaiital rights, the r<?du(ed or denied oppor- 
tunity to obtain a, college .itldetic schokirship oi employment as a 
j)rofessi()nal athlete is sufficient basis h)i court .Ktion.*'* Of course 
the lestijc^ioiis apj)l> lo all married students; the (ourts havC recog*- 
ni/ed that nonpartic ipa^tion in extracuiric ular activities ma.y deprive 
. * • •« 

Vr. f ^. (otht.n.( X WoAni of Fdni . Myi) Miih im. m \ W 1.M 'rW) (I9f)0): 
SI.MO r\ nl |i.iktt x StfNctivm. IH') \ F LM |A| <()ht(> \^My\l), am! Siarkrv \. 

WiKWii ni F,ilni . I» t [Ah LM .."J7. '<Hl,r ..'(! 7IH dOhS) 

JOT S//. / llnlUn v M.ithts Itultp S<hot»| DiM . :i"iH F. StJpp \W) iS.I). I'(X.is 

VyiJ F Sitpp HHO .1) ^Mdnti'^T..'); D.uis'x Mtrk, :U » F» Supp, 1!<>H (NM), Ohio 
l<»7'-'». Molt V Shclton/:UI h/sttpp. HI!) (Ml)- 1 1 tni \W\\ v I one O.ik Indcp 

School OtNt ^^7 ' lA- ( u \i>p. M»7I) ' ^ • ^ 

JOM . , , D.utN V \t(rk. Ul F Sopp 1.")h'. lUH iNI) < )hio 1^)71.'^ 
J0'» S,, WcW \ I otir <),ik ItuUp School Dist . "»()7 SWUM i>M] TlVx Civ. App 

- . • 

IMO Srr Il(»h4>n \ Shrlion. 'UI I- Stipp H1>1 .M.D IcmukIO/^). 

JH' S/r Hell \ I (MM O.ik Itul(j) School Oisi . V>7 S \V 1.M (>:Wi ' lex Civ ' App, 
M>74^ 

L'l..' ftJ ^ ^ 

S'^v ' • H(»HiM> \ \faihts Iniirp Srhool Dtsi , V)H V Supp. (S.I) 

tVx Mi7't).'i/if'f^r/ //V >nn<>t. I<M F.L'ii iMU cir l<^71!) ^ 

s^/ Mot an \ Sthool DiNt No 7. TA) V ^Siipp IIHO. \ \H'2 dV Moni. 1972). 



the non.tthlrtc ol o|)'|)oUiiinti('s loi nnplovin^MiJ. lollr^r ^ulmission. or 
sdiol.iiships. wlmlf .ilso .i^u' ^piolHlt^d student mtctcsts.-*"* 
'cUmiIv .I'studrMt s in.nit.il si.iiiis is .in in.i(lr(ii(.itr lusis loi ii-stiut 
iuR his .iiirndamr oi fui ti( ip.ition n\ the lull rchu .iMon.il^ pio^r.ini 
offrifd !)v tl«* pnhli( s(h()()L , 

P.irrni.il St.itu% 

K\( hiding stii(U*nis, hr( .ivtsr ()l then p.urni.d st.itns is hi^hiy (jiu's- 
tion.iUIr .ind soon will l)e ^irlrg.a^'tl to ihr .^lowing list ol i-inpemus^. 
sihle iCMsous loi imposing sihool discrpliniv One ohjec tionn!)lc iispcil 
ol tliis^.iitM ol siiu},o\ discipline is tlie clenu'nt ol sex disc riinin:ilion: 
lein.de stiiUenis li.ive .been Uie piininiv lecipients ol tlie disdpline. 
Su(h rxdiision tiecpientiv .ipplies onl\ lo uinNcd mothers oi. if u a|>- 
plies to hotli p.uents. is enfoKcd piiin.iiilv .ig.iinst tlie giih Both sit- 
uations .lie illeg.il. ^ ft . . 

Jupi.il piotection d.iuses ol st.ite .md ledei.il (onsiitnlions prohibit 
singling? out lem.de students.', and leder.il legisLiticm prohibits the 
pi.i(ti(e oiuthe b.^Ms ol sex disc i inMii.ition. Ml W'u^guLitions rhat ac- 
(OHipan\ I itie I\ ol the Kdmation Aineiuhnents ol 1!)72 piovidc th^t 
'•[.i] lecipient [ol ledeuil inoneVs] sliali nor appiv anv ride loiuern- ' 
ing a student s actu.d oi potenti.il paientid. fainilsr ()» lUarital status 
xvhidi tieats students diUeienth on the l)asis ol sex.' ^Huis sdiooV 
disciphne because ol paiental status th.tt applii-s onlv to lemald stu- 
dents or is applied piimanK against them is illegal and is basis for, 
teiminating Icderal funds. 

Kven it sdiool rules that autHori/e piinisliment because ol tlie par- 
enial status ol students invoUe no sex discrimination, thcv .ire higldy 
suspect. iVrni.inent exclusion ol stiidertts bec.uisf thev have oi wdl 
sooi^ liavt' childieii has been lound impermissit)le in light ol stmng 
' state policicveiicouiaging the education ol eIiildren.-»" remjjoiary ex- 
clusion honi or' restriction cm school attendarue based on parental 
status.Jiowevei. h.is i>een approved bv .i lew courts.'-''^ 

A lederal district court in (.eorgia lield that a school vc>giilation . 
piohiblting married students and students wlio are parents Irom at^ 
lending school was permissible since it allowed tliese sMTclentS to 
attend riiglit sdiool il thex desiie?!.-'" I he court accepted the school s 
.ngument that mixing tliese "more precocious" students with other 
« ^ . - 

Jir, ;r. r I k HJ. r /.nM<)7l) ' ' - - ' , . 

JI7 \xu\\ U<ui(i Vihn . ll!H Rati V)7 L»7H V Kxr. »1029;. ..uii Alvin 

hiiirp S(h(u.l DiM^ \ ( (M.pd IOISU LMTJ) (m\ \pp ' 

•Is s,, State .X nl UWv v C h.imlK'i l.iiiK 17*. NF.^d '»^^) K)hH> App. »n 
Ihuh .rT.-yul.itM.M npimnK a pu'Kii.ni! Mudrm to uithchaw nom school as 'jooii 
as^hr lrain>,shr i> jn.Knaut uai loiiiid (o hr piopt i aiul wise to pioKti hn 
;atrt\ ami sslw In iuk hoin Thr tNpual iot.«h an»i tuinl.lc tliaia* tcuMu s of childrrn 
*m fnKl* «hiuA in this caM thr S( hool allowed the >tiide!U to im ur lnlP(i|rcht 
hv doiM« h( T asM^MiiH nt^ at Uoww ' ^ j ^ 

olIoiiMoM \ Piossd. F Supp. 29') <M). (^a, 1973). 
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Hudents would lead, to 'disruption, and thus excluding them was 
mlionallv related to legitimate school interest. ^ fbc availability of 
night classes .was found to be n sufficient educational alternative to^ 
withstand tlie argunfent by an unwed mother that this regulation was 
an .unconstitutional denial of her state-granted right to an education' 
and her c'onstttutionalU protected light to procreate. Nevertheless,^ 
the regulation wasjound to violate the etjual protection clause because 
night stuclents were required to pay for their tuition and books wliile 
day students were not. 

Most courts have found that ej^cludiog pregnant students from 
scluxjl or restricting their scbool activities is not permissible , except 
when it is determined that an individual's health problems ju>»tify 
such iictions. I'lle Supreme (^ourt has held that a presumption that a 
pregnant teat her is ^jhysitaljy unfit to teach after a fixed point in her 
pregnancy is "unconstitutional.--" Similar regulations that deprive a 
student of her interest in an education would seem to be equally vio- 
lative of the i\iic process clause. 

In additiont; Congress has forbiddt^i sex discrimination by recipients 
of federal educational funds.—* Fhe regulations enforcing this legis- 
lation expressly .prohibit discrimination or exclusion* of any student 
from a scluK)rs educational program, including extracurricuUir activ- 
ities, **<>h the basis of,sii(h student's pregnancy, miscarriage, abortion, 
or' recovery thefefrtmi." The orily exceptions allowed* under the legis- 
Jation are when tlie student voluntarily asks to be excused or"htr 
^pliysician certifies- that a diifeieiit program is necessary for her physical 
or mental healtli.---' Tl^ese regulations also recjuire that schools rccpg- 
ni/e pregnaiuy as««i Vidid reasoti for ,a reasonable leave of absence, 
after which the stiidciif "must J)e reinstated to her original status.^s'^ 

Most school tc^iilations that restrict students because of their [)ar- 
ental status aie directed at unwed mothefs. Insofar as these regula 
tions single out girls oi impose harsher punishment on them, they 
constitute sex discrimination and are impermissible, Schools seek to 
pistify these reguhitions on the basis not of the pregnancy itself f^ut of 
the student's "lack ol moral character " and the possibility that her 
preseHc;e will contaminate other students. 

While "lack of moral character" has been recognized as a prof)er 
reason' for excluding a child Jrom pub[ic< sclmols."*-* most recent court 
decisions lind the fact that a student is an unwed inother to be iitsuf-.« 
ficient bv itself to justif\ exclusion.--" "(''(jnirts 4hat would allow excKi- 

. ' ■ • ■■• ' . ■'• . ' ■ ' ' 

2*Jf> ChrsKffirld .School fK(\ \ r.iUfur, III t S. iyVJt (1971). 

21!! litlr IX of the Kdu.tation Xinciulmntts of 19712. 120. I S.C: § I6«I 'SupjK 
H)72) 

1.'212, r> C K R ^ mi '17 fh) tpropoMd riilt's) 
212:i Jji ' ' 

121.M. Sfr IVrr\ \ (,r^n.i<l.i. 300 I Stipp. 748. 7') r\ !) \fiss 1909). 
T2'k Sf'f , f'.ir^ Sinill \. CJhliiinhus Mini. Sep. S(hf^)l. hist./ .'^8 K. Supp. 1370 
'N.D. Miss 19712) Srr nho Onlwav n ^KaiRTaNCs. 'VS\ f: Supp. IT)') d). Mass. 1971). 
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sioii U,isv{\ on '*Ki(k of inoi a^ < liatac ter" te(iiiire tliat before (lie exclu- 
sion, tlic uiuvcd inotliei be ^'wvn "written notification oi tlie 
ciiargcs ol innnoral (haractet " and a lait lieai ing to deteiniine wliethcr 
slie is "so lackiiifj; in moral < liarac ter tliat Uer preseiu e in the |)ul)li( 
s(.hopl would taint tlie wlucation of other students/ --"^ 

Ol t-or -Sciiooi Convict 

. As nqted in eai-iicr sections, sdiool antliorities may suspend or expel 
students Jor nviscondjKt (Oinmitted off sdiool premises in a nonschool 
setting.-'-'' Since the in lo(o parentis role ol the school becomes attenu* 
ated wfien tlie student is oil the school grounds and not involved in 
a sdiool activity, im|)ortant cjuestions arise as. to the extent of the 
sclioc)rs authority. * ^ 

Students and parents have argued that schools have no right to 
|Munsh lor conduct that occurs when the student is not under school 
coutiol because parental authority is and should be su|)reme.--^ School 
officials, on the, other hand, have argued that ^ny student conduct 
that has a sul)iitantial, deleterious effect on school life, wherever it 
occurs, is subject to sdiool disc ipline-and in certain cases suspeiisic)ii 
or expulsion of the stucU'nt is justified. 

The issue* essentially involves balanc irTg parents' and students* indr- 
viclual rights^ agaiifst^ the school's right to chscipline student conduct 
that interferes with the general welfare and learning atinosphere of 
the vchoc>l. Courts have usually sided with the schools as long as the 
conduct has sonfe direct negative impact on the school and the sus- 
[>ension or e>^)ulsion lule itself ivs not unreasonable.--'^ 

An examination of early cases clearly shows a change in the iypcs 
of conduct that once merited the extu'uie discipline^f sus|)ension or 
expulsion. In times when schools tried to exert more moral influence 
cm students, they had control over all phases of student life. For ex- 
ample, a court once upheld the validity of an expulsion rule for stu- 
dents who attetided 'movies or soc ial func tions other than on Friday or 
Saturday nlght.--''^ Other cases supported a suspension rule for students 
, who patroni/ed certain stores, Sclooc)ls have tried to prohibit .stu- 

•J'Jti Srr ^lulll \ Coluinbuv Mum Sep School Dim . im V. Supp, I37(i (N.IV Miss. 
1M71.»), In Uus <,isi> ilu* town .iwiiwlcd thr plaintiff '^1, '>()() fov iiuoiiux's icvs hccaiisc 
ihr sthool \uu\ v\iUu\vi\ Uv\ iu lUc fate of cailicr toiirt decisions IioIcIimr . the 
s.OMc u'^ulation in\ aiid 

li-'T. I he (oruIuU lu jdM toMsidrud dors noi intiudr srhool-rt laicd artivilics like ' 
alldrlK r\(nl> (^i sthool d.uurs ihal it»a\ oc(ii?i- off school premises- aiul {)ntsi{lc 
ic^idar sthool ho'iiis. \tr ^ok ),fll\ y\ \ \ .K :k\ I (1973). 
JJH \(r, ri: nobhs \, Cv^Mnianv. IM Miss. W\K l'».So. M (1909). 
'S2^> \rf, r c . Kiiti^uT \ Iowa High Sthool Aihjt'iii Ass'n, j97 \.\V.2d 5").'> (h)wa 
I97U) , • 

"Maiimiin > Krilh. I|7't.a. <>()S. 9"» S,K 1 (191H). Studrnis had attended a 
inoyir dwiiuy; ih< week wjth iht-ir p.ircnfs' porriiission^ and wore ihrrattMunl with 
rxputsiou 

TM, Cuctldd \ AUman. lif> In(j. Af)f) W. (M) N.E. STy (1901); fonrs v. dnh, 
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ilents from attemliiig panics dining llic school y^ar^- and to require 
students to be at home stiul>ing e\cry night liom 7 p.m. until 9 p.m. 
with suspensions tor violators.-'^'* 

Several older (ases have upheld suspensions or expulsions for sexual 
misioncluct. In 1851 a Massachusetts court upiield the cxp\iIsion of a 
femate student for off-tanipus sexual activitv: "Sdiools hiay legally 
exclude students witli notorious propensities, practi(,es and habits be- 
. (ause the legislative iment was to make the i)ul)lic schools a system 
of moral training, as well as senlinaries of learning.*'-'** In the 
Alabama Supreme (iourt rever«jed a jury verdict of libel against a 
school that had expelled a girll with venereal disease and had pub- 
licized the reason for the expulsion. }n so doing, the^ court referred to 
a school's authority to expel anyone who is **undesirable from either 
physical malady or rm^ral oblicjuy. . . In 191^4 a Michigan court 

upheld the suspension oT^'j^wi^vTw smoked in public, rode around in 
a car on a man s lap, and talked to the press about her defiance of 
s( liool di{i(i pi ine. 

^ Schools and attitudes have changed greatly. School officials today 
are less irU^rested in regulating the moral habits of studen'ts and more 
(onccrneci with icducing'inc leased violence and student conduct that 
poses a more diicct threat lo orderly school operations. Inc leasingly, 
scliool authcj^iiies seek to corurol only the out-of-scho'ol conduct that 
directl) threatens the safety and welfare of the students and teac hers.^-^' 
Oourt decisions resulting from student challenges to this authority, 
generally liave upheld tiiis authority. These recent decisions involving 
out-of-school conduct are discussed below under lour categories: coii- 
duct in the First .Xnu'ndment area, drug and aUohol abi]se, fighting 
and other destructive acts, and miscellaneous conduct. 

I he First Amendment Area ^ 

Sucli student activities as the distribution of underground news- 
papers, protest marches, picketing, and denuoustwitions taise First 
Amendment freedom ol speech issues. Since constitutional rights are 

^ ' . ... _ ... 

Mitir NAV 10") (}1»0'J) In tlu- latter iasv. thc.toiiit upheld A \i\\v. strkth 

(MifoKt'd. that i((jnirctl stiidrnts to ,k*> tliirttlx home fioni scIuh)!. TIu' court's 
ifas(minj» uas that hi \ \v\\ of the roinpnisorx tdiuation laws, schools had the Uj^al 
and inoval dnt\ to stt* that students went diitetlx htuni' after sehtK)! 
'J.Vj Sr/' Dim \ , Snodj-iass. tit) Mo 1!H(; f 1877). 

'SV.^ Sf, nol)l)s \ (.einianx. <)| Miss. 19 So ")!') i\\H)\)) \ student went t(j 

(hnuh with Ins latlu i <luiini^ th( week and was snspended?^ Ihe (ourt held the 
lule inireasonahle as nifiinj^nij; nito the arj^a ol paidital authorit\ without showing 
the (ondnct piohihitcd to ha\e a "direct inul pernicious effeet on the T)ioral tone 
of the school 

She'niuin \ ( .haij< stown, Mass^()() ( IH')1). 
'J.T.. Keinix \ (.iil(\ 'JOH \hi, <)'J'^ 'I") So :U 'WW). . 

lanton \. Mckennex. Mich. 'Jr». 197 \ W. jIO TlOlJIV 
TM, Sr/'. t'^.. A. (.ihhon, Afi A' ut I'iohtu^-: Ctnuh dtinfj^s, Studrttf 'fout^h^ Arr <i 
^ Sftious Pffthh tn m .\tfnt\ S(hof>ls, I he National Ohserxer. Mareh 2!2. 197") at I ff^ 
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involved, tl.c (ou.ts appK a stricter standard, requirmg that tl.e oi.t- 
of.scl.ool cculiut create a substa.nial diMuption or uuitena unerlei- 
encfe in the .clu.ol l.elore they will allow the school tp suspe.ul or exptl 

for Midi coiuiiu t. - . , . 

CoiuLs have touiul authority [o. -prohibitiiig d.sriiptive^behav.or ui 
Tinker v. /Vs Monirs ImU'pnidcM Community School Ihstnctr in 
which the Supreme Court said. "But con.luct by the stu.le.u, n, class or 
out of n, Whi.h tor a.iv reason-whether it stems from time, place, o. 
tvpe of beiiavior -niaterially disrupts dasswork or involves substantia 
disorder or i.iv;«ion of the, rights of others is, of course, uot immunued 
bv the constitutional guarajitee of free.lom oi speech emphasis 
•u'lded) l iie issue in Tinker involved con.luct in the school, but the 
dear implication was that First Amejulment pr6tections lor students 
extended bevond the coiiliiies of sdlbol grounds and '•ci>v.ties. 

In ShaMcr v. Sorlhcast Independent School Ihstrict,-"' l^'Z,^]^')" 
r.ircXiit Court applied the "reasonable iorecasf standard o Tinker 
whi.h was discussed earlier in the section on disruption.-^" It silid 
that schools aiy not lecjuired to wait for a substantial .lisrupiion; they 
„.ay act wl?e.i otfi< ials.c an "reasonably forecast" disruption from ree- 
spee<ii activitv. 'fihnnley ihvolved tJie apjWlcation o a ^'l-oo' P"o - 
^ pproval luK-'to an n.idergiound newspaper pubhsiieclan.l distributed 
^lllirelv off c ampus. In establishing the leasoiiable-f^e.ast standard, 
the (ourt warned that mere administrative intuition is not enough; 
rather, objective! evidence must support any forecast of disruption No 
such evidence existed in this case, nor were allegations mac e that the 
publication was libelous or obscene. Thus, it vsould have been viriu- 
allv impossible to show the reasonable likebhood of substantia dis- 
tur'bance within the school. Nonetheless, the court noted that balan- 
ciHK expression and discipline is a ciuestiori ol judgment lor schoo 
;Ziinistrators and board's and is subject only to the constitutional 
reciuirement of reasonableness under the circumstances 

n ariod.er off-campus distribution case, a federal district com in, 
California upheld the suspension of students for distributing to other 
c ents iust outside the school gates a paper that the- schoo found c. 
vulga. and profane.-' Tlie court I'ooked closely at evu Cue ha 
,he pubhuuion' was vulgar and indicated that v^^'^". ' bc^unds of 
dece.cv are violated in publications distributed «. liigb school .stti- 
nt , whether on campus or off campus, die' offenders become sub^ 
ect to discipline." rhe court applied the mater^l and substant a 
Ili.up.ioH t.'-st and held that conduct "which has a tendency to impair 
,he authoiitv of teachers and to bring them into ncl.cule and con- 

...,u..l^ .o,n<. (H.M, .Iw Kif.l. Ciuui, in lUnn.uIr v. /ivm,, fim.M riA. -1.) (196(.), 
uhi.h till- Siipirnic Coii't lilcd witli approval, i . 

■ u^^: rn^'i; w-;:'^ro, „ co,.,,.. c.,sc„.u.-. ..r ... ....... .lu...... 



'■ir'Bak.-, V, Uovsn. v lUI. of Kduc . .W K. Supp. M7 (CD. Cal. 1%9). 
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tempt/* as the umUMXtouiul ncwspapci apparently did irom the 
evidence presented, passes the test. 

The student^ argued Yhat all their activity was oil school grounds, 
but the court held that school authorities are responsible lor the mor- 
als of stud(mts while going to.and Jrom .school as well as while on the « 
premises. The iact that the distribution was just outside the school 
gates, howevt^r, was critical to this tinding. Had the distribution taken 
place farther Irom school grounds and school time, the coufTyould 
have had more difficulty fitting its rationale to an affirmatioa/of the 
suspensions. A^so, had' the publication not been full of diatribes 
against individual teachers, which Van adversely affect discipline, the - 
court might have hij^ more trouble fitting the case wjthiY^^die Supreme 
C^ourt standard.-^^' 

' .\nother First Amendment issue i* raised in discipline fo^ students 
who participial ill protc;>t marches and rallies. In a Fifth Circuit de- 
cision, students lu^d be^i expelled or suspended for participating in a 
civil rights demonstration on a Saturday outside the school grounds.^*^ 

M;iuy-t5T th6in had l)een arrested and charged with parading without 
^'1 permit. In reversing, lor the students, the court spoke rather vaguely 
of constitutional rights; without specifying which ones had been viola; 
ted. The students' complaint, however, alleged violations of freedom 

^of speech and due process, the latter because of the lack of a hear- 
ing; presumably the court agreed with their Contentions. The court 
held that only under "exceptional circumstances" could schools dis- 
cipline students lor out-ol-school conduct that involves a free-speech 
issue. 

In Tennessee, a student was suspended and later expelled for picket- 
" ing in front of the school and "enticing students not to enter the build- 
ing.*'-'* The conduct occurred during widespread boycotts of the city 
schools, which were causing a substantial disruption of the school pro- 
gram. The court held that while the original brief suspension of the 
student was lawful and indeed could have been expected in view -of 
the repeated absences and pick^t^ing, the subseciuent expulsion was'not 
lawful. The coint cited a failure of proof that the student in any way 
"incited students dot to enter die building. " • ^ 

Interestingly, the court found the boycott to be a .substantial disrup- 
tion within the schools. It also held that the student's exercise of her 
First Amendment rights bv excessive absences warranted some disci^)- 
iinary action by school officials. Rut her mere participat^ion in the 
bovcott. as opposed to anv leadership role, did not merit expulsion, 
.K cording to the court. The implication is tliat, had the proof offered 



2tli. >rr fihn Sullivan \ Honsloii Irulcp. School Disl.. 475 F.2(I 107! ('nh Cir, 1973), 
rrh. dfnituL 'M'y 1 . 2(1 1101 !l97.S): IVrvis \. I.a Nfarqur Indep. School T)ist..> 4(iO 
F2a 10">1 tMh Cii, HJT'J!); and Slate ^'v /W. Dresser \. District Bd., 135 Wis. 61% 
ll(i N.W. 232 (IDOH). 

2t3. Woo/rs V. Wright, 331 F.2d 369 t5th Cir. 19(H)/ 

2H. Hobson \, Iiailc\, 309 F. Supp. Vm (W.I). Fenn lO/O). 
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at the hearings move clearly shown an active 'role in the citywide boy- 
cott, the expulsion would have been upheld. , ' 

Drug and Alcohol Abuse^ 

The abuse ot drugs by students is well documented.-^'' School^ 
boar(U% principals, arid legislators have all recognised the severity of 
the problem and have taken steps to control it. Recently school offi- 
cials have/noted that alcohol is the inost frequently abused drug and 
the on^ that creates the greatest problem. Dr. Morris Chafetz, director 
of the National Institute on AlcohofAbuse and Alcoholism, estimates 
that some 45(),00() young teenagers and children from 9 to 12 have 
serious problems involvii\g alcohol.-^« Apparently, more students are 
turning away troni what they perceive to be the legal and psy^chologi-^ 
cal dangers of hard drugs to an easier, '^hassle-free" high Of alcohol. 

This section will discuss the school's authority to discipline students 
l)ec;iuse of their possessib^i, use of, or involvement with drugs. Smce 
n>6st of the litigation has involved use of illicit drugs off the school 
grounds, this discussion has been included und^r out-^of-s( hbol conduct. 
However, several cases concerning drug use on school groimds are in- 
cluded here. One can assutne that any school discipline that is per> 
^nissible 'for drug use off the school grounds is also permissible for 
drug use on school grounds or at sc hool activities off school grounds. v 

The authority of schooK boards to suspend or expel students for 
drug abuse has'not .been seriously challenged.^^^ As early. as 1899 a 
' North Carolina court upheld the expulsion of four .high school stu- 
dents for getting drunk on Sunday in a grog shop. The court con- 
sidered this conduct to fall within the thdn standard ground for expul- 
sion-"bad conduct. "^^^ Nonethekss, the issue is complicated ^by both 
state and' federal criminal statutes on ttrug control, school hoard poli- 
cies prohibiting the use 'of drugs and alcoholic beverages, criminal 
prosecution and school expulsion hearings running concurrently, 
Fourth Amendment issi^ies of search and seizure.^^^* and community and 
parental fear. This section^ will attempt to ciarify some of these issues. 

All states liave criminal statutes that deal with narcotic dtugs and 
alcoholic beverages. Generally these statutes define the drug and alco- 

' i ' ^ . 

215. Str, r.^.. A ScU ctcci Bil)li(>sr;ipli\ for tlic Analysis and Evaluation 

of OniR Policies (Instituie of CovcniMRMit, Chapel Hill. N.C., Monograph No. 77. 

1971). ■ ' . , „ 

'JKi Ntws and Ohsnvcr (Ralvigh. N.C.), April 27, 1975, at Sec, V.. p. 0, col. 8. 



(hnts for possessing alcohol on campus. Srr Wood v. Strickland. 43 U.S.l.AV. 4293 
(f.S.. Peb.>2r>. ii);-)). 

218. Horner School v. \V(s(ott. 121 N.Cl. jIH. 32 S.E. 883 (1899). 

219. For a complete discussion of the issues invohetl in the search of a student, sec 
Plja> ■A:*R^^^ister. Snnrhrs of Students and the Fourth Amnidment, 6 School L.wv 
IU ll. (Histitiite of (,o\ ernme!|t, C:hapel Hill, N.C:.. Jan. 1975) . / ^ - 
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hoj use that is i>i()hil)ite(l and' prescribe penalties for violaiions>'^» 
These statutes have vai^icd widely, cspeciajly with regard to penalties, ' 
but the movement now is toward uniformity. 

Over 30 states have patterned tiieir laws on the federal Controlled 
Substances Act, which is a part ol the comprehensive Dnig Abuse Pre- 
vention and Control Aft of Kssentially, the act se^ jtordi pro- 
cedures for those who may legally handle drugs and prescribes pen- 
alties for anyone who manufactures, possesses, sells, or uses the listed 
tlrugs outside the defined bounds. The act establishes five ''schedules'' 
of controlled substances hy drug groupings. It redefines drug classifi- 
cations and establishes penalties in the several drug categories. Man- 
datory minhiium sentences are abolished^ most penalties reduced, and 
most restrictions on probation and parole renioved.^^- 

Most student involvement with illicit drugs and alcohol occurs off 
school premises. In general, schools may adopt rules that provide for 
serious punishment lor students who wrongly use drugs and alcohol 
off campiis since the ahuse frequently has 'a direct and immediate 
effect on the school's general welfare. ' 

" V A recent Iowa case indicates that for the school to discipline a-stu- 
dent for drug abuse, the student must be guilty of the misuse.^^*^ In 
this case a federal district court -struck down a sehooi athletic associa- 
tion's rule rendeHng a student ineligible for schpol sports because he 
occupied a car when he knew that beer was being drunk in the car. 
The court found the conduct to have at beill^ly an imlirect effect 
on the school.* ^^^'^^A- ^ 

Courts seem mote willing tQ uphold schooprules involving the use 
of nai:ccitic' drugs., They not^ th'^ adverse effect that drugs can have 
on the quality of the school environment and the difficulty in trying 
to distinguish on-cait)pus from off-campus abuse in terms? punish* ^ 
ment.-'^ Problems of [)roof mii^ arise m establishing bff-campiis abuse^ 

* of drugs or alcohol, but the^ffiithority of schools to punish for, such 
abuse seems clear. \ ^ v 

Essentially, the school has authority to suspend or Gxpe\ for off- 
campus drug abuse so long as the rule authorizing the' discipline is, 
rea^nable and the conduct can ^)e shown to have some direct and im- 
mediate effect on the discipline or general welfare of "the school. Give^i 
the naturae of drug abuse, the cria\inal sanctions for it, and the courts' 
recognition of the pervasiveness of die drug problem^ ^t seem^ un- 
likely that school boards will be forbidden to suspend or expel for off- 
campus abuse. 

— ■■ — -■ * V 
250. Svv, e.g., NX:. (.KN. Si Ai. §§ 18.\-1 to ;'>8 (Supp. 1974) (RcRnhition of Intoxi- 
cating Liquors); N. C. Cvs, Stat, §§ 90-80 to -113.8 (1974) (Uniform .Narcotic 
Drug .Act) . 

2rt-.s.(:. §§ ROi -<r)r) (1970). 

252. 21 U.S.C. §§ 841-851 (1970), _ , 

253. RungtT V. Iowa Higli Sthool' Athletic Ass'n. 197 N.\V.2cl 555 (Iowa 1972). 

254. Sce.f.i^., Caldwell v. Cannacly, 340 K. Supp. 835 (\J>.^Tcx. 1972). 
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Students who illegally use, possess, or sell drugs may be convicted 
under the v;irious state ot federal statutes, or both. One c^uest.on that 
troubles school officials' is whether a criminal conviction for drug 
abuse that occurred elsewhere than on school property or at a school 
activity is a sufficient ground for automatic suspendon or expulsion. 

In Paine v. Board- of Regents of the University of Tex(is System,^''-' 
a federal" court considered a school expulsion that resulted from a , 
conviction for drug use that occurred off campus. It found a school 
rvle reqiiii-ing automatic suspension for^two years for any student 
"placed pn probation for pr finally convicted of the illegal use, pos- 
session afed/or sale of a drug or narcotic" to be invalid. The court 
held that.the rule violated procedural due process requirements in not 
-affording the student an opportunity to show that his continued 
presence "on campus po^ed no danger that other students might be in- 
fluenced to use, possess, or sell illegaUlrugs; the avoidance of this 
danger" was tire admitted purpose of the rule.-'" 

A related question is whether a scliool board can automatically sus- 
pend or expel a student solely on the basis of art arrest, arraignment, - 
indictment' or conviction for drug abuse. In New York,-" students- 
had been arrested and charged with possession of a hypodermic instru- 
ment. They were suspended under a bojird resolution providing for 
mandatory ^pension for "any student upon his indictment or ar- 
raignment in any cour^ ... for any criminal act of a nature injurious 
to other students or school personnel." 

The court did not doubt that heroin use by students off campus 
might endanger the health, safety, and morals of^o^her students 
therebv authorizing the board to make rules- in the arei. But rt held 
that the nile violated the New York statutes specifying) the grounds 
for suspension; because the statutesjestrict important rights, the court 
ruled thev must be strictlv construed.^-"* The charges against the stu- 
dents for 'possession were insufficient to meet the specific' gfounds in 



' 3-,:, F. ,S..pp.'l99 (VV.D. IcN. 197;;), «//V( pn- curiam, 474 F.2J 1397 (.5th Ctr. 

'*-,(f^'\ti carlv general standard came in Douglas v. Campbell. 89 .^rk. 254,^ 116 S.E. 
•Ml (1009) in which the state supreme court upheld the suspension of a student 
«lu, had heen"<Jruuk aiufdisonlerly in violation of a town ordiniuice. The courts 
^est was "imv conduct that ten<ls to <le.norali/.e other fj.pils and to mterferc with 
the proper 'and successful managemeiU of the school, which the teacher and tlie 
board shall consider j.ecessary for the best interest of the school, may sub)ect the 
olfcnding one to ... [suspension]. ' ' > 

2-,7 Howard v. He..na1.. .-,9 Misc. 2<1 ;i27, 199 N.Y..S.2.1 05 (1969). 
2->8, N. Y. EofC. I..\w § 32'J4(6) (a) (McKinney Supp. 197'!) ; 

The hoard of education, . . . miy suspend the following piipds from ve<iuncd 
attendance upon iTistruciion: - • . 

. (1) A pupil who is iusuhordinitx- or disorderly, or whose cmUluct otherwise 
endangers the safetv„inoials, licalth or welfare of others; 

I".') '.\ pupil whose physical or mental condition endangers the health, 
safety, or morals of himself oi of other pu|)ils; ^ - 

(3) A, pupil,. . • who i'i fpehlc. minded .... 
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the statute: the charges did not prove, if they were true, diat the stu- 
dents were insubordinate, disorderly, or physipdly or mentally af- 
fected to the extent of endangering the health, safety, or morals of 
themselves or other students. 

Another New York decision that\supporf5 this result is a holding of 
the Oommissioner of Education ^that a conviction for drug abj^i^e is 
not by itself a sufficient ground for sus|)eiision or ex|Di:dsion. Irx/Ifi 
re Rodriguez,'^-'^ the Commissioner reiustated a student expelled' on 
the basi^'bf an arrest for possession and sale of ^rugs. He applied the 
test in tfte New York statute and added in dictuqi: "Even had he been 
adjudge^i a youthful offender on the chafges, whether by proof or plea 
of guilt, such adjudication alone could not have been the basis for this* 
expulsion." The Cilommissioner was relying on tlie New York Code of 
Criminal Procedure, which forbills the statu$ of youthful offender 
from operating to deny any rightvor privilege. ^ 

Some states h^vc statutes dealing specifically with drug abuse as a\ 
ground for suspension or expulsion. In Tennessee a principal' can- 
suspend a student for unlawful use or possession of drugs, as they are 
defined by statute. -^'V C>aIifornia has an eVjpn more ambitious statute. 
It authorizes the school hoard or principrSf to suspend a pupil who has 
used, sold, or j)ossessed narcotic or hallucinbgenic drugs "on school 
premises or elsewhere."-"' it also provides that law enforcement of-. 
ficialsM, who '^arrest a student for drug abuse shall give written notice to 
his superintendent. Even if the student is later released and the 
charges dropped, the official may still send written notice if he, be- 
lieves the school district would benefit by such notification, the con- 
stitutipnality of these statutes will likely be challenged soon. 

The issue of double jeopardy has beeii^raised wfien students^ have 
faced suspension^ or expulsion for drug abuse as well as criminal sanc- 
tions,! The court in Faine v. Borird of Rc^ifnts-^r summarily dismfissed 
a challenge that wasrbased on double jeopiardy,^ holding that while the 
state 4oes impose two penalties for the saTtne offense, it does so for en- 
vtirely different pur[)oses. One is "criminal" or "punitive,"" and the 
other is "civil" or "remedial" or "administrative." Double jeopardy can 
apply only to successive punishments for' the same offense in die first 
category. ' . 

Problems in applying and interpreting statutes and school board 
regulations on drug alnisfc can he minimized if the^ board has clear 
regulations thai are .consistent with applicable state statutes. None-* 
theless; courts seem to be willing to interpret reguTations'^in favor ot 
the schools if tlicM ule?v are reasonable and adopted in good faith.. 

The United" States Supreme C>ourt recently overturned the Eighth 



N\Y. (xmiin r I)c( . No. 8015. 8 Ed. Dfim. RF.r. 214 ""f lSffeO) . 

260, Tfnn. Codf Ann. § 40-1300 (Supp. 1971) * ' * , 

261, C'AL. Eni'c. Codf § 10603 (West I97j) . . ' 

262, .r)5 f^. ,Snpp. lOo' (UM). Tex. 1072). (tff'({ per ^cunani , 474 K.2(! 1397 (5tli X^ir: 
1973)> - / r. . ' - 
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(iirciiit (loiirt ol A])])e;ils in a case involving the interpretntion of a 
sctiopl regulation proliil)itiug the iise or possession of intoxicating 
beverages at school or school activities.-*^'^ Siucients had hrongiu onto 
campus a punch that consisted of two l)()ttles of beer, six soft drinks, 
and -water. The court of appeals had looked at state statutes for an 
interpretation of "inioxicatingo l)everages" despite testimony at the 
trial that tlie .scliool l)oard did not intend, when it a(lo|)tec^ThFTc^;i1a- 
tion, to link it to slate statues. In any case, one reason given i)y tl?S\ 
murt of appeals in refusing to uphold llie ex|)ulsion wasMlie board's^ 
faHw,^i^ocstal)lisli ihat the conco( tion was .in fact an "intoxicating 
l)everage/ 

The Supreme (^ourt rejected ihc reasoning of tlie lower court en- 
tirely: ** [T]he (^oui'i of Appeal's \vas ill advised tc^ suj)j)l:rnt the inter- 
pretation of the reguhitioitij of those officers wlio adojned it and are 
entrusted with it^s eu.forcement." The Court reasoned that **[i]t js nor 
the role of tlie federal (omls to set aside decisions of scliool adminls-' 
trators which the court may view as lacking a basis in wisdom or com-' 
passion." It shoidd l)e noted tlrat the evidence indicated that the regu-' 
latioa's in,tent was reasonable— to |)rohibit the use or j)ossession of 
alcohol at sc hooL 

Vhc Supreme *(iouri holding indicates dial courts are to construe 
hoard regulations consistently . with board «inte n't ions, blit those in- 
tentioris should 'iionetlu^less be <;xpres!>ccl as ^clearly as possible. An 
example of a 1i>oarcl regulation that could be used is the following: 

A siiult'nt shjill not kn6\viiif^Iy possess, use, transmit, or In* luulcr the 
inf-liK'Mcr' of an\ nanotic (Imp, !iallnt inogfnic tHiig. amplictaniin^*, liar- 
hituratr. niari jiiana. ai(oholtf hex rraj];t', or intoxicant of ;niy, kinc! CI) on the 
s( fu/oFgrounds during and riiinncdiatclv^heforc or innnediirtt^Iv after scfiool 
lynurs. (2) on tlie school groiuids at any other time wfien the school is !)eiiig 
^scd by anv school ^roup or (3) off the scfiool grounds at a school activity, 
function, or r\eiU, . * 

I'se of a dryg authorized In' a medical pre.^cripiictn from a registered^ ! 
physician shall not he considcretl a violation of this rnle.-**"* ^ , 

^ « 
At the school board w^mts to define the pro^bited (hugs in^thciX' 
r^gidation, it may want to consicler using liie stTiiellor federal statutory 

2(>:i. Wood \ Strickland. 1:J ^I'.S. I.. 1293 (t'.S. Feb. li."). 1975). 'PIu- disciplinary 
ude pio\ ides in appropi i.Ue part: . ' - 

3. Suspension' , ^r.^,^,^ 

h, X'.ilid (ause for suspension ,froui school on first offense'. Pupils found to he 
guiUt of .in\ of the following shall he suspentled koiii .school on tlic first 
offense foi the hahuice of tf>e semester anfl sucIj suspension will he noted 
on the periiianeiU rccoid'of the stiulent along with reason for .su.s'pcnsion. 

' * <\) I he ifse i)f iiuoxicating he\erages or pf)ssession of same [sic] at a ^ 
s( Ih)()1 sponsou'd a< ti\ i^\^A ' 
LVU, 'S>'r. Strickland \. Iiilow. 1^5 K.iid 185 (8th Cir. I97:J). . - 

LT)"). K. j. (;tMNtiN(.s, StiDrNt Si sim nsions \mj Kxt't isiONs: Pr<u>c)sj o 
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definitions. A ,fcdei;il district court in Tek 
mandatory-expulsion rule, which was worded 

All) suulrnt who shall sell, use possess 
thou* tfrm% nrf fU)w dr fitted, or nw\ hrrenftrr ht 



hv cxpclk'ci fronrscluHtl for not less tlion ihv iydUiycv^A j)^^ >tnustti (luiinfj; 
which su(i) oiknsf oct-uis and not inoic than the 
rcniaining (enij)hasis axlded) 



:as upheld the following 
in that manner: 

an\ dangerous drug (os 
tiffined, It^ latef . . shall 



!)alam.O ol the eutiie uar 



This rule was louhd to be a reasonable exctrcise' of the local school 
board's power. The coiirt ucued that possession, oi^' certainly the use, 
o^ drugs by students could have an adverse etlV 
educational en\iroiunent."-^" 

Most* school board regulations automaticdly suspend or expol a 
student whc^ vii^lates the prohibition on use of drugs. However, some 
regulations leave the disciplinary decision t(} the discretion of school 
officials. In New V'orL the (xnninissioner ot iiducation founcf that the 
school board violated its discretionary power whcOi a student who had 
drunk beei^ in^ violatif*)!! ot scho(51 athletic regulations was clropj)ed 
from the athletic scjuad, denied all other e?itiacurricular activities for 
the vear. and gi\en a ten-day suspension plus prol)atioii for the year. 2^'' 
The (^onnnissioncr toujid the discipline excessive in relation to the 
violation an(U<!)rclered that all punishments be dropped except the 
athletic scjuad prohil)ition. 

Bm coiuts sc'Tdoni overturn discretional y suspensions and expulsions 
beca'use they are reluctant to interfere with internal school aff;urs.-^^ 
For example, ad .\ri/ona court refused to find abuse of discretiofW444^n 
a principal recc^inmended expulsion of a student who had distributed 
pills. It was the pupd s first offense and the first instance ot drug 
abuse in the school, but jjje principal said he wanted. a harsh remedy 
to nip the pr()f)h*ni in the bud. The court recogni/cd the current j)rol)- 
Icni of drug af)iise in the .scfiools and had no difficultv in holding "the 
most severe sanjction ol ex[)ulsion [for a] stiulerit avho distrii)uted 
drugs to otlier 'stjiidentsV 

Drug abuse ui the sciuxsis raises the issue of the dutvt of school of- 
ficia^i to ferret loi^lt student af)iisers. (A)urts fVcclv ackjnowledge i\\c' 
magnitude oJ th|c/ch ug ■pTof)lem-*^'' and recogni/e tfiat school officials 
ifiive ad al^irmatlfve dut\ to investigate an\ charge of stucjent possession 
or.irsli of ci*ug* /yhen a reasonable suspicioti arises. ^"'^ • 

Ah importaivt cjuestion that arises in the area of suspension or ex- 

'^m. Caldwell \ ( aimadv. :U0 F. Supp. 83"> (N D: Tev 1071^). 
»L'H7 hi tr Cianaputo. \.V. Comm'r t)e{. No. HOO"). H Kd. Duv Rmv H)3 
L'<)H. Kelh \ Nfaitin, U\ \\\/ App. 7, IDO P.LM Hfl<i (1971). 

'2.m Srr, r^.. People \ Jackson, (]'> Misc.;id 909, 310 N.V.S.LM i:U <1971). -"Rantpant 
crime and dru^ abuse threaten our sc hools and the voungslers exposed to sudi ills " 
U7() Srf People \ ()\eiton. 1!0 N,Y,2d :W).^2HH \ V.S,2d (1961): People \. 
\fa\weil.-(i3 Mis( 'L>d 1,01, :U:^ N.^.SLM L'*iH ,( 1970): , IVople \ . J*cks^>u. (u Misc, 909, 
.119 X V.S Lid 731 /I971) lo arf^ue that school offidhls ^ui:ght or iuight not he 
civilh pr()se(Uied for ; failure to exercise that duta is speculative at hesi. In the 
interest of the sthool environment, most officials fidfill ^thc ol)lij?ation an\U'av. 
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I,ulsit>n.l()i (Ini^ .il)nM' I's iUv sdiool's auilioiiiN i(> |>U!Ush lor off- 
(.miuuv.il)n>o. .S('NtKil (.is('s iuvoInIuk .nicMs or (onvuiious ili.K liavc 
i.iiscd liuN (fiu'sijoir .iluM(U have honi disdissfd. Hui the issue also 
maN^^ansc wUlioi^i.aiu |)oli(r a^i^ ii^. 

oUhc sdioors'^ciu'ial auihoiiiv to (lis( ipliiic siiulrius loi (OtuliHi olf 
sdiool giomids.ft . • . ' I I I I 

In siimmai\,^n(>KKii/rriKjlu'vi;i(>wtnK l)iol)l(Mai ol di n^' and .d(ohol 
abuse iii ilic sdiools. (oinis scldotn oscuuin sdiool f)Oaid pmuslnncni 
fo! diuf^'abusc. In lad. u'laiivoU lew tascs in this aira cvrn rcadi 
• lUc (oinis. an induaiicm dial, siudcnis and pairnis do not- mm lonsh 
(lucsiion that iUv rxKum' inMialiics ot suspension oi expulsion arc 
pistUicd loi -du- ollcnsc ol diu^^ abuse. I ly^s i>.paUi( ulaib so.J;iN(*n 
die ( 1 iniinal s.n)( Hons in ilu' area. 

WlK'n^jioblcnib aiisr. iIk'n tisualU icsulr troni poods wriiicn stat- 
utes an'(l Ixtald iri;ulation> that arc not (onsistcni wiili sialuiot'A 
ic(luiuMncniN. Rules should (icaic no dilli(uliN lor die sdiool board 
'd tlie\ (leads s^nc iho i^i'ounds ioi suspetiSjoia or expulsion, are ajxr 
.plu'd undonnU. and aie (arcfulb dialled to/onlonn to applicable 
lct<islaiu)n. When the (ondiut is not pioiiibiied i)N -lau . sueh as oH- 
(anipus iiriiikni^ bs' siiuleiiis Adio aic of a^^e. ofliCials uiav have a 
haulei innc shouiiiK^ lU' eiiei t otv the school riiv iionineni, II there are 
no real ad\ei^e ellects. then probabU the penalties' ot Mispcnsioii or 
cxpuKion will not \)V applied anv\vav. 

Fieiiiingand OlhcM I)e,s»V>^^V^*' -^^^"^ ' . 

I , Student violent^ dial o((Uis olt (anipu> nia\ iia\e subsianiial hupad 
on the sdiooL In ktVping with tlu* ^eneial nile, wlieii sudl unpn^j^ 
;ubsiantial!\. interleies with ^diooh oi)eiations. the s(hoi)l mas sus. ^ 
tKMid OI expel the student, Jn an old but still viable dcdsion. the 
MissouM Supieitu; C-:ouM uplieW a ruhe piohibitiuu (putneluift^. Ii^ht. 
in^. or i)ioianit\ b\'Mudenis at^sdiooi vr on die wax liofiie.^'il The 
iule was toui)(l to be \alid bdaus\'vit wasj easonable lo tondude that 
it proniqtePl i^oodordet and disiiprine in the sdund, Ihe (ourt hiiiKdl 
Its dedsion/howcNei'. to student c ondud on the wa\ hotnelioni sdiool 
'betoie paiental (ouiiol ' usutiied. liiccouit leasoiidl that the 
clieds 6\ strident stnle on the wa\. Iio-fiie would jin essai iU be 4e!t 
in diepdmol irijeniis ol ill will and [vosiih(\ atiuniK students Tuid 
jjaieiits. * . . 

Ill ,1 more HHcnt (ase. a" New jeisev (ouit uphehMn priudple the 
Mispension oi a student who was iinobed In the oil ( anipus ^.tabbni^^ 
Ot a student nettrhbor:-'*- I lu* (ourt louiuh suspension to l>e' juslifidl 
whenever leaNpnabb neiessarv tor tlie suspenddl' student s [)hysual or 
cniotionaL s.ilet\ oi lot the salet\ and welld)eiii)r of other suulents, 



M Diskins \ (..is( M', \!() IH-) |HH'.). 

-,2 R K \ Koard ..I ImIiu . \ ] Snpcj, S.'iT X.-!'! 'l^^TO), 
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teiU.hen, oi public school pioptTiy.^^^ ' Although the (ouft reversed 
ihe suspension because clue piocess had been viotaied., ii inclicaied- 
that ihe reasonable judginenl ol schcK)l oilicials niighl have been suf- 
licient'to ineei the lesl, despite psychological testiinonv, ibat the stu 
dent posed no threat to hiinsell or^to others. 

1 have fdiiiid no cases involving seveie school punishment h)r out- 
of-scRool stuftle^i; iniporlant cjliestioiis on this subject remain, such 
as the authority to suspend (or use of a dangerous weapon off-campus. 
'Die general rule requiring the school to show a direct connection be - 
tween the out-<)l-schoc)l violence and school tliscipline and safety to 
. justify disciplinary actions remains largely undefined in all but the 
most l)latantfly violeiu or destructive circmnstanc.es. For less serious 
misconduc t. it would ;ippear that school officials must prove that the 
misconduc t sul)stantially disrupts scliool. 

Miscellaneous (Conduct . - 

Many of the early cases noted ai the beginning ol thjs section fall 
into an aiea ol nnscellUneous outof-school conduct. Also, at least 
one recent^ ( ase^ dc/^i^s not fit within any category Uit should; lie con- 
siderecL in assessing, out-ot-school cc)nclucr as grounds for suspension 
and expulsion. In New'Voikj .1 school lorbade stiwients.to F<ave school 
grounds for lunch. In resppnse to parental cojjfiplaints. the school 
made exceptions lor several students on conditio?!! that their parents 
^jjick ihcm up and reijirn them tcAchc).ol. . When the parents stopped 
picking up theii (hildrcn, .iliQ siudeiHs ^X'cre sui^pended for leaving 
the school grounds and iok\ not to return until the parents agreed to 
pick them up or let them eat at sthocyl. In uphoUliuffAhe suspension, 
ihi* court noted the presmnption that se4uM)l' rydes act reasonable and 
necessarv and held the specific rule Under attack l^vbe justified be 
c .Kise it promoted student safety.-^* . - 

\ A 

"(ioNCt I SMON ' * ' . " 

^ , •* . » . 

Ihe evojution ol student rights and the judicial protection of tl\ese 
rights will be legaided bv njany as .1 mixed blessing at best and as a 
seiious interference vviih inlc*rnal sc boo! disci[)line and affairs at 
worst. It sh^)uld be leinembered. however, that the sc^iools must have 
and do have plenarv .uuhority 1,0 regulate conchui calculated fp cause 
disorder .md inierlere wrih edut alion4Ujji>etions. T he cou^rls* primarv 
concern is that "Students be treated . fairh and accorded miniinuni 
standards ol due>prftcess ol law. 

.. . . _ „ . <r . n 

'JT'^ 'Sff ffhn Palmvi.i Wil. of Kdiu \ H.invn. *»(> \ J. Suprr *»(>/, r>S A.'Jd 393 
• Tr^lVh I In- iiniU upht I<1 ihr >usprn>i()n of ,i studnit wh(4 set fire to t\\v school 
after vhool honis^.md it held hin parents \\Mv Uu the daniapicH It relied oti the 
legislative aiithontv to itnpose testrutiotn on those attending puhlit schools even 
for ( vents that happen'^ouisui*' school hours * * 

'J74 lii/palri<kv Uoard of Kdiu .. "> I \f ist 1m |^(>H u 2H4 \ Y S VM) ( I<m7) 
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Ill li^hrol iUv (lian^iiij? i).»uiict)f diif puKcss in ihis arra, ^JuMvC^ri 
to iin(lcislan(lsni(l(MHs. afu! llic impoiuiiu f of av(H(Jnig disrUplioii of 
sdiool oiKMaiioiis .iiu! uniu'(cssai\ impulsion of\au!e;rts. I letjommcnd 
ilial s( hools do ilux things: 

I Adopt a 'gnr\aH(c procedure^ tor siudeois, 

li. Adopt .1 wuttcii poli(\ statniu'iH on sliidcnl (oiuliKl. This 
.statcincnt should iiuludc a list ol rights possessed by students 
and the t\pes ot ijiajoi misconduct that are prohihitC(l by the 
, s( hool. l iic statement slundd he woikecl ou^t in consultation with 
students, ^teadieis. and parents. When completed, ^he regula- 
lions should he made public ^ind widel> distriliuted, 

:i Adopt written proc edures 'for handling disdpliiie cases.. 27r. 

•T, l)e\(»l()p .ui (ineigenc\ plan to ck\d with scliool (Usorders. 

l imes ihange. riu^abscilutc control once exercised by sfboobboards 
and sdiool adIni^^HlIa^(^< over the operation of schools is gone. We, 
ha\e .^new bill.^^nne. witli |«nt of the fiowcr ohcc hejd by boards 
atid admiiiisti.itors now held l)y teachers and students. We need to 
lecogni/e tins factand then ask ourselves in wliat ways our relation- 
ships with siudents, |)arents. teacliers, and admin^trators have 
(Itanged. so that we are not fooled by our. own rheton^ ;ls we work ' 
withjhese gioups to make oui schools more responsive to community 
' needs ancl to |>r(>du(e graduates better trained to accept res|)onsibiHty 
in lodav's societN. , . 

\ j>Mn>(is(t! ((mI<' K()\<tnii»>; sciioiis nusiondml I)n piil)lic vh(M)l students 
riutlmm^; (H.kcmIhu s (ci fit-.nin^; \iolalions of llu* (odr has hcvM piiblishcdf 

l>\ iht Iiisiiiutr itl (.uvrmnu tit ,rt itu I ni\rtsil\ of Noiih Ciartdina^at Clhapcl Hill, 
\ ((>(>\ tail hr pujtli.tMd fni <Mn) fiom tlu Ijistituir ( Noi ih *C:arolina rc«dcnls 
^lM>\dd add 't|MM(rJH salt''> tav) 
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